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TRANSLATOR'S PREFATORY REMARKS 

THE TEXT 

The unique character of the ^Hispanica Advocatio among the 
legal writings of its time, in so far as it has a bearing on the task of 
the translator, deserves a word of comment here. As is well known, 
the book was brought out several years after Alberico Gentili's death, 
by his brother Scipione. Consequently it did not have the benefit of 
a final revision at the author's hands. This fact may explain in part 
the comparatively large number of errors which the text seems to 
show. If Alberico had lived to publish the book, very likely also 
he would not have contented himself with bringing out his work in 
the form which it takes, of notes on the cases in which he interested 
himself, but he would have expanded his sununaries into detailed 
arguments. Inasmuch as many of Gentili's cases are presented in 
this very condensed form, with reasons rather suggested than directly 
stated, and with sentences occasionally given only in part, and since 
the argument usually presupposes a knowledge of facts with which 
the court was familiar, but of which we are sometimes ignorant, the 
logical connection and the meaning of a sentence is at times left in 
doubt. The reader is requested to bcar these facts in mind, if at any 
point his understanding of the meaning of the Latin text differs from 
that of the translator. Corrections and emendations necessary from 
the point of view of the translator are listed at the enjd of Volume I. 

MODE OF CITATION EMPLOYED BY GENTILI 

The marginal references for a particular chapter in the Latin 
text are grouped at the end of the chapter in the translation, and 
at the end of this book there will be found a list of the authors and 
books cited by Gentili in these references or in the body of the text. 
The citations may be conveniently classified under four heads — refer- 
ences to the Civil Law, to the Canon Law, to Commentaries on the 
Civil or Canon Law, and to other authorities. 

For the Corpus luris Civilis Krueger's edition of the Institutes 
and of the Justinian Code, Mommsen's edition of the Digest, and 
the Schoell-KroU text of the Novels are the most satisfactory. Our 
practice today in making citations from the Civil Law is to pass 
from the larger division to the subdivision. Thus D. 49, 15, 19, 3 

90 
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means Digest, book 49, title 15, law 19, paragraph 3.^ In Gentili 
there are three headings regularly. Of these the main division stands 
at the end of the citation, the subdivision next below it at the begin<* 
ning, and the smallest subdivision in the middle. Thus the reference 
to the Digest just given appears in Gentili (I.ch.i.a)' in the form 
l' 19- §• 3- de capt. From the index which is prefixed to the texts of 
Mommsen and Krueger de capt. can be identified as D. 49, 15 and 
we at once have the complete citation D. 49, 15, 19, 3. Books 30, 31, 
and 32 of the Digest are cited de leg. i, de leg. 2, and de leg. 3 
respectively, so that /. 41. §. 2. de leg. i (I.ch.i.c) means D. 39, 41, 2. 
Occa^ionally a law is cited not by its number, but by its first word. 
Thus /. cotem. D. de publtcan. {Advocatto I.xx.b) = D. 30, 4, 11. 
In a few cases the Digest is cited by the symbol ff , as in the Advocatio 
Il.xvill.kk where /. injuriarum. §. i. ff. de injur. = D. 47, 10, 13, i. 
The part of a law which precedes the numbered paragraphs is rc- 
f erred to as principium^ and the last law under a title as lex ultima. 
Examples are seen in the Advocatio I.i.b where the citation is /. 5 
princ. de capt. and in the Advocatio II. xxv. 1 where the refercncc /. 
ult. de re jud. is to D. 42, i, 64. Refercnces to thc Justinian Code 
and to the othcr parts of the Civil Law are drawn up in a similar way. 
For instance, {Advocatio I. vii. U.) /. 6. C. de aedif. pri. = C. 8, 10, 
6; (Advocatio 1. XV. a) /. omnes. C. de quad. praes. = C. 7, 37, 2; 
{Advocatio I. XX. b) /. 2. 4. ult. C. de commer. = C. 4, 63, 2, 4, 
and 6. The Novels in Gcntili are called Authenticae. 

The Canon Law, it will be rcmembered, is represcntcd by thc 
Dccrctum of Gratian and by the collections made since the twelfth 
ccntury. Thc Decretum Gratiani falls into threc parts. Part I is 
divided into loi distinctiones, which in tum are subdivided into 
canones. Part II is divided into 36 causae, subdivided into quae- 
stiones. Part III is divided into 5 distinctiones, subdividcd into 
canones. 

The matcrial which has been brought togethcr since the twelfth 
century consists of the foUowing parts: Decretales D. Gregorii 
Papae IX, divided into tituli, subdivided into capitula; Liber Sextus 
Decretalium D. Bonifacii Papae VIII, divided into tituli, subdivided 
into capitula; Clementis Papae V Constitutiones, divided into tituli, 
subdivided into capitula, and finally the Extravagantes, dividcd into 
tituli, subdivided into capitula. 

^ For the benefit of the general reader, a more extended abbreviation has been given 
in the translation for the main divisions of the Civil and Canon Law, as Dig. for Digest 
and Decr. for Decretum. Otherwise reference is made as indicated above. 

^This refers to bk., chap., and reference, and applies both to the Latin text and to 
the English translation. The numbers in the outside mar^in of the translation indicate 
where new pages begin in the Latin original. Pages i-xvi are unnumbered in the 
Qriginal. 
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The Canon Law is very rarely cited by Gentili. When he has 
occasion to refer to it, his method of citation is not unlike the method 
which he foUows with the Civil Law, that is, he quotes the opening 
words of the main divisFon to which reference is made. Now by 
consulting the indices on pp. 13 12-1339 ^^ Vol. II of Friedberg's 
edition of the Corpus luris Canonici (Berlin, 1879-1881), the passage 
sought may be found. Thus reference fff in the last chapter of the 
Advocatio, c. ult. de aet. £5f qual., means Lib. I, Tit. 14, c. 15 of the 
Decretals of Gregory IX; c. 2. dist. 77 in the same place means 
Dist. LXXVII, c. 2 in the Decretum Gratiani. 

The third class of citations is from commentaries on the Civil 
or Canon Law and from treatises on legal subjects. The index of 
authors cited, given at the end of this translation, will serve as a 
key to these references. Thus {Advocatio I.i.c) Bar. alii l. 5. §. i 
means Bartolus and others on D. 49, 15, 5, i, and in the same place 
Bal. l. 8. C. de exe. re. jud. means Baldus on C. 7, 53, 8. An explana- 
tion of certain other abbreviations will be found in the note preceding 
the index. 

In a few cases the same proper name varies slightly in spelling 
at different points in the Latin text. In the transladon each of the 
names in question has been given a uniform orthography. 
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the references. To Dr. E. C. Richardson, of the Princcton Univer- 
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To his most illustrious and excellent Lordship, [ iii ] 

Don Baltasar de Zuniga, 
Counselor to the Privy Council of His Catholic Majesty and 
Ambassador at the Court of His Imperial Majesty, 

Scipione Gentili sends many greetings. 

What my brother, Alberico Gentili, had himself planned 
to do, had he lived, that, at his death, in his will he instructed 
me to do. Now, although he had given instructions to have all [ iv ] 
the numerous commentaries on the Civil Law which he lef t be- 
hind him suppressed or destroyed, he made an exception of this 
one book, which he wished me to edit, because it was more 
nearly complete and more carefully revised than the others. It 
contains discussions of those controversies which Spaniards and 
other subjects of His Catholic Majesty carried on in the kingdom 
of Englandwith foreigners, andforthemostpart,withtheDutch, 
beginning with the time when the most serene and wise King, 
James I, ascended the throne of that most flourishing realm. 
Af ter he had made peace with Spain and signed treaties, although 
he was, so to speak, an intermediary between two nations which 
were divided by a very bitter and almost interaecine war, still 
he remained the f riend and ally of both. Consequently, he could 
not help allowing the controversies and quarrels which these 
peoples had referred to him to be settled in accordance with 
the principles of law and equity. Not all of them are private [ v ] 
cases, or cases pertaining to private citizens only, but some of 
them are also of a public nature, for they deal with the law of 
war and the law goveraing kingdoms and treaties. Charge of 
all these matters and care for his Spanish fellow-citizens neces- 
sarily rested on the man who acted in England at that time as 
ambassador in the name of your Catholic King. 

The ambassador at that time was your kinsman, the most 
illustrious and excellent Don Pedro de Zufliga, a man who sur- 
passed his ancestors in the distinction which caused your f amily 
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to be numbered among the leading f amilies in all Spain, a man 
who had fiUed with distinction all the highest offices in the 
Commonwealth, a man who, furthermore, was eminent for his 
virtues, his wisdom, his distinction, and especially for his kind- 
ness. By him my brother was most courteously requested to 
assume the advocacy and def ense of all those cases which I have 

I ^ 1 mentioned, and at a salary which did him honor. He obtained 
my brother's consent, and that too with the approval and sanc- 
tion of the King of Great Britain, in whose reahn my brother 
was. On taking this step, he found by actual experience that 
he had conferred no small advantage on the people of your na- 
tion by availing himself of the services of my brother, and he 
never [repented] his decision or the judgment which he had 
formed of my brother's diligence, fidelity, uprightness, and ex- 
traordinary learning. 

My brother had been engaged in these duties for three 
years when to the great sorrow, as I have learned, of the most 
illustrious ambassador, who had loved him deeply, and of all 
good men, he died. Although this misfortune had naturally 
afflicted me beyond measure, because of the close relation into 
which kinship, studies, and all our pursuits had brought us, still 
the personal loss did not move me so much as did the disaster 
suffered by the community in the field of Literature, and still 
more, of Jurisprudence. 

[vii] To say nothing of his other writings and studies, which he 

in part brought out during his lif etime and in part lef t unfinished 
or roughly sketched ; by his death what a series of most notable 
cases has gone, what means have been lost of increasing our legal 
knowledge, which seems to be hemmed in and circumscribed 
by the too narrow limits of the private law! If we had no other 
proof of it, this book, at all events, could furnish, if I mistake 
not, very complete and clear evidence. But assuredly the say- 
ing is true beyond a doubt, that brilliant men who have been 
born to serve letters and the Commonwealth always seem to die 
prematurely. 

Therefore, most illustrious master, I send this book to you, 
and I dedicate it to you for the best of reasons, as I think; ioj 
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to whom is the writing of Spanish pleas undertaken in foreign 
realms more properly due than to the Spanish ambassador? To [viiil 
whom is a book containing pleas made for Spaniards in the 
Royal Council Chamber more properly due than to the spokes- 
man of the mighty King of the Spains at the Court of his Im- 
perial Majesty? Under whose protection should this book take 
refuge if not under the protection of him who sprang f rom that 
family to which the man belonged who gave this book its in- 
spiration and life? To crown all, is your r^markable kindness 
which leads everyone to love and cherish you, a kindness to 
which are joined matchless virtues and the greatest distinction. 
We have ourselves often seen you in this great and most illustri- 
ous imperial City of Nuremberg; and seeing you, we seemed 
to behold the mighty king himself, as it were, and the mighty 
power of Spain. What else is an ambassador than the life and 
face of him by whom he has been sent and whose person for 
that reason he presents to us, as we believe. May all good fortune 
attend your most illustrious Excellency, and may you deign to [ ix 1 
look with a kindly eye upon this token of my respect. 

Dated at Nuremberg, February I, l6l3* 



To the most illustrious and learned man, [ x ] 

His Lordship Scipione Gentili, Jurisconsult, 
Counselor of the Commonwealth of Nuremberg, most distin- 
guished Predecessor, and beloved Friend and Colleague, 

Concerning the Writings of his Brother, likewise a Man of the 
greatest Renown, a Jurist of the greatest Eminence, His Lord- 
ship Alberico Gentili, Regius Professor and Royal Advocate, etc. 

Most brilHant and splendid figure among jurists, chief glory of 
this Lyceum, Scipione : when the report first came f rom Britain that 
thy brother Albcrico— that great man — had lcft this tragic-comic 
stage of life, and that thy fathcr, Matteo, had foUowcd along that 
road which all mortals must once tread, as well kings and the dis- 
tinguishcd scions of kings, as the dregs of the common herd to whom 
birth has been granted, I remember that thou didst seem almost ovcr- 
whelmed by the violence of thy grief and that thou didst seem to 
be leading a bitter life, robbed as it were by his death of half of 
thyself — robbed of half of thy hcart and life. 

This was the power of love and the force of nature to which 
even the wise man yields obedience ; his fiber is not of horn and flint, [ ^ 1 
and he does not war against naturc, as if he were Gigas. 

Now thou hast yielded enough to gricf and to mourning which 
has its own limits, as all things have. Now the mighty queen, reason, 
comes forth, and brings the dead to life, to life, I say, through his 
many great services and through his books which covcr all thc fields 
of learning, for by his books he has gaincd for himself a second 
life even in this world, not to speak of life in the other world, which 
God gives frcely to mortals, and has already given and will give 
henceforth to Alberico, in addition to a crown of blessedness. 

But with what praise will those learned in the law deservedly 
attend thee, Gentili, most distinguished glory of this body, and what 
thanks will they pay thee for thy deserts in bringing to light the post- 
humous writings of thy brother, an eamest of which at this moment 
arc the *' Spanish Pleas " which we owe to thine industry. Pray, let 
us owe to thee in the future more writings of this sort, in which the 
fame of each of the Gentili flourishing beyond the grave may prove 
the concord of brothers, concord which is the dearest blcssing of life. ^ 

^ [In the Latin text this letter to Scipione Gentili is composed in iambic senarii.] 

•• 
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[ xii 1 To the Satne Person. 

A good and wise man brings profit to the human race, even after 
his death. Of this, most illustrious Scipione, thy brother is a proof , a 
man above my praise, and f amed for his merits throughout the world. 
The books which he sent forth during his life, and ten times over 
corrected in every jot and tittle, these even Themis approves. 

Themis approves likewise those which, death forbidding, he 
could not publish. Now may affection drive thy soul on to bring 
to light his posthumous works. Hence, as gratitude is due to thy 
brother, the author, deep gratitude attends thee also. This noble 
proof of thy brotherly loyalty and love generations to come will 
sing of, and glory, which knoweth not death will carry the brothers 
Gentili to the stars of the sky. * 

CONRAD RlTTERSHUYS, 

Brother-jurist. 

^ fln the Latin tezt this letter is cast in the form of the first Archilochian strophe, 
Le., it is composed in couplets in which a dactylic trimeter catalectic follows a dactylic 
hezameter.] 
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CHAPTER I 

Whether There Is Postliminium in the Domain of a Common Friend 

"A person who has reached a state or king allied or friendly 
seems to have returned by postliminium,* inasmuch as at that point, 
through the authority of the state, his safety begins for the first 
time," ^ says the law, and another law reads : '* It is understood that 
a person is back again from the moment when he either reaches our 
friends or sets foot within our fortified lines." 

But the question at issue was whether certain Lusitanians, who 
had been taken prisoners by Dutch enemies on the Spanish sea, 
became free here in England, by way of which they were being taken 
to Holland. And it was thought that here in the domain of a com- 
mon friend they do not become free, because the law does not 
speak of " a commbn friend " but expressly mentions '* our friend." 
^ Indeed " our " may mean something quite different from " conmion," 
and this opinion is generally held by the doctors. And in this 
way those laws concerning allies bound to one people only, and ene- 
mies of the other party,^ are interpreted by the doctors who 
hold that a state has the power to decide under these laws that its 
enemy may be put to death in an allied state. Which is clearly untrue 
for a state having a common alliance [i.e., allied with both parties]. 
Furthermore, Baldus expressly adopts this interpretation in the case 
of enemies of the other party. Likewise Baldus also applies the 2 
same laws to the friends of the Roman people' who were usually 
required to hold as friends and as enemies those whom that imperial 
people held as friends and as enemies. 

Furthermore, it may seem that Romans did not return by postli- 
minium on coming to a common friend. Or why is it that ^ there were 
in Greece a great many slaves of Roman descent whom fortune had 
brought there during the Punic War? Did the Achaeans set them 
free and give them to Quintius? Was Greece not friendly but 
unf riendly to the Romans ? 

«Finally that postliminium may not exist in the domain of a 
common friend Antonius Gama makes a show of establishing in his 
Lusitanian decisions — a Lusitanian authority who ought to count for 
a great deal against Lusitanians, although he has none of the afore- 
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said points. In general he has nothing on which to base this under* 
standing of the laws or his interpretation. 

We took the opposite view in the discussion, and we urged the 
well recognized point that where the law makes no distinction we too 
ought not to make one, and since the law does not speak of a friend 
attached to ourselves only or make that distinction, then we ought 
not to speak of one attached to ourselves only. The law speaks of 
a friend; it speaks of our friend,^ and our friend is different from 
a friend attached to ourselves only. Consequently, the word '* our " 
wiU be applied not to a friend attached to ourselves only, but it will 
be understood as used of a friend common to both parties. *And 
in point of fact many people teach that '* our " actually applies not 
to what is peculiar to ourselves but to what we share with others. 
^And undoubtedly this is true in the case of individuals. There- 
fore a man is called my freedman although another person and I 
have rights in common over him. But a friend and an ally has also 
without doubt the character of an individual, just as a f reedman has. 
Furthermore, in the preceding discussion, in cases where beneficent 
action is involved, ** our " {noster) is taken in the sense of ** common " 
(communis) . Now postliminium is beneficent in its operation. Its 
beneficent outcome is freedom. And to the same purport elsewhere 
3 there are many generally accepted dicta which support us in hold- 
ing that a common friend is not excluded from consideration by the 
laws which grant us postliminium when we reach our friends. 

It is also true that, if we understand these laws as being solely 
applicable to a friend attached to ourselves only, they would apply 
to a case not open to doubt, or, at any rate, to a case less open to doubt. 
^ However, since a law ought to deal with a doubtful matter, it ought 
also to be understood in a more doubtful case. But who would be in 
doubt whether postliminium exists in the domain of a friend and ally 
attached to ourselves only, that is to say, even (as Gama himself 
puts it) in the domain of one who is an enemy to the other side? But 
Gama's interpretation is opposed to the fundamental notion of the 
law ™ which establishes postHminium for the point where we are safe; 
but that we are safe with the ally or with the friend of both parties 
no one who has eyes will deny. 

What I have said elsewhere of the sovereign power of the 
mighty Roman people does not oppose our argument, ^ because their 
laws rather concern all other peoples who had no share in that sov- 
ereign power and who did not have the same method of binding their 
allies to them. Even the fact which I have mentioned with reference 
to the captives and slaves in Greece does not militate against this 
view. One would be bound to show that they came to friends — in 
time of war too, because the Romans deny the existence of post^ 
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liminium in time of peace. Furthermore, in the time of Quintius, 
there had been little intercourse between the Greeks and the Romans, 
and dose relations between them began at that time, as Plutarch 
writes. What if you were to say too that the Romans, of whom we 
were speaking, came to Greece, to their friends, through the avenues 
of trade, and wcre sold by the Carthaginians? ^'One may maintain 
that postliminium does not exist in this case, and that the buyer has 
the right of ownership; with good re^son because, if another view 
should be held, opportunity might be given the enemy of venting 
his rage on the captives whom allies and common friends could not 
buy, seeing that in their country the captives would regain their 
liberty at once. Or opportunity might be taken to send these cap- 4 
tives to barbarous peoples, who were more remote, and to other 
more savage enemies, from whose land return would be extremely 
difficult. p Felynus fitly remarks that ** this point applies more particu- 
larly where captives taken by infidels are concerned, from the risk 
that they may be led by violence or treachery to adopt the infidePs 
manner of life." 

Finally against Gama and against his unheard of distinction 
one ought to observe that he even speaks against a judgment ren- 
dered by a CoUege [or bench of judges] ; ^ and the decisions of 
the Colleges are of more weight even than those of a most distin- 
guished jurist. ' This is the point which the Rota of Genoa makes 
against the writer of the decisions of the Rota of Avignon, that the 
decision was that of the writer, not that of the Rota. Others make 
the same objection to a ruling of Afflictis, that he stands opposed 
to the rest of the College. Other writers make the same point in 
other similar cases. 

Now in continuing I would say of Baldus and of the other doctors 
that he hesitates, and that all of them are talking of a proscribed 
person, that is of a man regarded as an enemy because of an ofiense 
which he has committed. ' Such a man is comparable to a fugitive. 
But they are not talking of an enemy who is waging war, as is the 
case here. Between him and the other there are very marked differ- 
ences. ^Likewise they apply this doctrine when an agreement has 
been reached between allies, or when the treaty provides that the 
territory of the allies shall be regarded as a unit. And Baldus 
says that an alliance has no greater and no less scope than the agree- 
ments themselves cover. I maintain too that one situation presents 
itself when we are dealing with punishment, which is of course an 
unpleasant thing, and which can be inflicted solely in the confines of an 
ally attached to ourselves only; but, when, as in this case, the freeing 
[of people and property] is concerned, which is a beneficent act, 
another situation comes up Ifor discussion. 
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This argument I made against very eloquent and learned advo- 
cates, and yet I did not press it to the point of maintaining, in viola- 
tion of what I know is the accepted practice, that property and spoils, 
which already belonged to the Dutch, should be lost to them in a 
friendly realm. 
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CHAPTER II o 

That Property Does Not Belong to the Enemy Who Takes It Until 
Jt Has Been Brought within His Fortified Ltnes 

Therefore I have boldly maintained another point, and I have 
argued effectively against Antonius Gama in holding that property 
taken by the enemy is not acquired by him until it has been taken 
clear through to a point within his fortified lines. This is true, how- 
ever long the property may be in his possession. It is true of this 
property, held, though it was, for more than two months at sea. 
■ In fact the Uw stipulates that it be captured and taken clear through 
to a point within the enemy's confines, " They have captured and 
taken it clear through to a point within their confines," it says. Here 
the expression " to take clear through " (perduco) deserves notice. 
This expression the law has used several times. It indicates the com- 
pletion of a task, ^ for per indicatcs totality. •= For this idea the law 
uses very frcquently also the expression " to come clear through " ^ 
and it ought to be taken to imply successful accompUshment. If two 
months do not suffice for the captor, a thousand would not. Prop- 
erty must be captured and brought within the captor's confines. Time 
counts for nothing. The law does not take it into account. Indeed 
time counts for nothing in this case, where booty is always of doubt- 
ful ownership so long as it has not been taken within the captor's 
fortified lines. The proverb goes " there's many a slip 'twlxt the 
cup and the lip," and the nature and lot of war abundantly prove the 
truth of it, ' as I have maintained at length elsewhere. 

In the case which I took up for the Spaniards, who were taken 
prisoners by the Dutch, therc was a stretch of the sca to be crossed; 
there were thc shores of the enemy to be skirted, and the'peopie of 
these rcgions too were on the watch to prevent the taking of booty 
and were prepared to checkmate it. Disaster coming from the 
weather and thc sca were also to be feared. Thercfore, the law 
properly stipulates that property be brought within the fortified 
lines. But it is clear that a ship to which capturcd goods had been 
brought does not constitute a fortified line, ' for a ship is classed 6 
as a movable thing. A fortified line, however, is something sta- 
tionary, «A ship does not rest; it movcs, and is comparable to a 
vehicle, or rather to a horse — " Hc rode over the SiciHan waves," as 
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Horace puts it. " You were carried on a wooden horse over the 
dark-blue stretches," as Plautus wrltes. ^" A place within the con- 
fines and presumaMy safe constitutes fortilied lines, as Salycetus, 
Castrensis, and Angelus remark. ' Still I should say that fortified 
lines would include the fleet of the Greeks standing oS Troy, or 
even a camp pitched within the confines of an enemy, or the fleet of 
an enemy which was cruislng about. But our situation was thts, that 
a Dutch vesse] had captured a Spanish ship, was taking her capture 
to HoUand, and had already convoyed her over the sea for two 
months, as I have said. 

Let us see if there are any fundamental points in Gama's 
reasoning to prove that it is not necessary for captured property to 
be brought within fortified lines. What the enemy has taken be- 
comes his at once and wtthout delay, he says, and Angelus, Socinus 
and Ripa so hold. ^ " At once " means forthwith, thereupon, without 
delay, as Aretinus in this connection explains thls particle, and as I 
add to what Gama says. However, in the passage cited by him, 
Angelus and Socinus in my books have not a word on the point 
whethcr it is necessary that property be brought within the fortified 
lines. ' Angelus elsewhere remarks, " I say then that captured booty 
has become the property of an enemy when and if it has been 
brought within the fortified lines of tbe enemy taking it. Further- 
more, by fortified Unes I mean places which are safe and capable of 
defense because they are inclosed by walls and other means of pro- 
tection or encompassed by structures lying near one another. In 
that case the booty has become the property of an enemy because it 
has been conducted to its destinatlon and is safe. Before it is within 
the fortified lines described above, or at some other safe point, 
in thc territory of friends or allies, I do not deny that the booty 
has passed under the control of tbe captors, granted that it has come 
into the territory of the captors. Still, in view of the vicissitudes 
of war it may be recovered, and those who have it must naturally 
7 remain in doubt on this point, and the fear which I have mentioned 
establishes the point which I make." This is what Angelus says. 

" But Ripa says: " Goods captured in war belong to the 
captors at once. But one asks how the words ' at once ' in 
this connection should be taken. It seems necessary to understand 
them as meaning within three days, or after hc from whom the goods 
have been taken turns to other mattcrs, and consequently after he 
ceases to possess the property, thinking tbat he cannot recover it. 
But the glossator, Salycetus, and Angelus understand ' at once ' 
to mean after the captured property has been brought back within 
the fortified lines." In that very connection Ripa adds that 
Angelus foUows this principle elsewhere also and that he cites a law, 
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but that he has a better one to adduce. And Ripa cites the law which 
we have quoted. 

Without purpose would the law have said, " they have captured 
and have taken to a point within their lines," if it meant that to have 
made a capture is enough. ° AU the words of the law ought surely to 
be taken into account. Now a copula, this is the popular word, implies 
the union of the things copulated. The law which Angelus puts for- 
ward ordains that the thing must be safe if it is efiectually in the posses- 
sion of the captors. And, therefore, it means that it has been brought 
within the fortified lines, where at last it is safe. ^ The words must be 
understood of effective action, as likewise the common rule requires. 
And so, if a statute gives a reward to one who captures a proscribed 
person, the meaning is when the claimant has made an efiective capture 
and has brought the captive before his superior. To acquire property 
the Dutch are bound to have made an effective capture of it; but 
they have not made an effective capture of that which they have not 
yet brought within their fortified lines. Consequently, they have not 
acquired this property. So Ripa is on our side and Angelus also 
supports us, P as does Jason. Ripa cites the glossator also. *" Now 
ihe giossator distinctly remarks that a thing does not belong to the 
enemy who takes it unless it has been brought within his fortified lines. 

Salycetus who is cited makes the same statement: "Notice," 
he says, '* that persons do not belong to the captors, until after they 
have been taken within the fortified lines of the enemy, and the same 
thing is true of all other movable property that, before it has 
been brought within the fortified lines of the enemy, it does not belong 8 
to them, but remains under the same ownership as before its cap- 
ture, for with respect to things the reasoning is the same in this 
case." Now these golden words concerning property have been at 
my disposal against my adversaries, who had the hardihood to treat 
the case of captured persons and captured things separately. ' For, 
although in this connection the laws themselves teacfi the same doc- 
trine concerning the acquisition of ownership in both cases, and 
concerning postliminium in both cases, still I should scarcely have 
established my point, if I had not brought to bear these words of 
Salycetus to that effect. 

Now let us mention here our other authorities. 'The other 
Angelus, when he finds the statement, property taken from the enemy 
becomes ours at once, remarks : " Interpret this statement in ac- 
cordance with that law, which requires the property to be brought 
within fortified lines." He teaches the same doctrine with reference 
to postliminium, holding that it is not enough to have escaped from 
the enemy unless one gets back to his own people, because the law 
requires the satisfaction of both conditions. Thus the other 
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Angelus expresses himseif. ' So also Bellus; for what, says he, if the 

enemy lie hidden in the woods or elsewhere with booty for three or 

four days while he lacks the power to return to his own people ? " To 

the same effect the most learned Molina. He interprets fortitied lines 

as a wall or a camp, He expresses himself even more fully to thc 

eflect that it does not cover the case if the captives spend a night 

or are brought into the camp, provided the owners 

suit, and do not give up thelr efforts to recover their 

thls case they would lose nelther the right of owner- 

iession. 

irds have not lost possession in this case since their 
mtintotheenemy'svessel, butwere leftin the captured 
:owed, or was navigated by the Dutch who were trans- 
urthermore, the owner, even when he has been ejccted, 
n through his representative who has not been ejected 
led against his wish. And this was the situation in this 
ive Spaniards remained in a captured vessel, for by 
aptive sailors and these agents the owners of the goods 
iroperty and the right of possession. yNor would 
;sion, even if their representative should g^ve It up. 
were themselves detained, they would be regarded at 
essed. But we are rather discussing ownership at 
s, Molina points out very pertinently to our maritime 
if retention for a night or for an interval of twenty- 
is enough to some people, still, if the incident takes 
may not think of the property as acquired by the 
:s it unttl it has been brought to a safe place. And 
of reasoning in the case of maritime affairs, as I 
■x\i for this casc of ours, is somewhat dlfferent. 
also is on our side. Hear what he says : " Still 
)e recognized," he says, " that booty does not become 
the enemy until the time arrives when it has first been 
fortified Hnes." " Up to that time \t has not be- 
's, nor has it ceased to belong to the man who had 
too have written to this effect in my books on war, 
now made the statement for the first time, and for- 
lerted it in a word, aa an undoubted fact. And so all 
ire on our side, none on the side of Gama. 
following statements which we quote from Angelus 
" " But if the said booty, though it be not sent 
fortified lines, be kept in the camp for so long a 
ill probabllity he who has lost it must have glven up 
rccovering It, we may understand that he has really 
leciding how,much time ought to elapse, in order that 
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the said tntention may be taken for granted, this whole matter must 
be lcft to the decision of the judge, who ought to decide according 
to the varying practice of places and peoples. Now I have heard 
some men experienced in arms assert, that with them the practice 
prevailed, that, if booty were retained in camp by the enemy for a 
day, it is understood to have bccome the property of the captors. 
And the practice Is reasonable enough, because, as a rule, booty 
which has been lost is usually recovered the same day. Furthermore 
in that lapse of time those who have lost a thing usually confess that 
they have !ost it, so that usually after the expiration of a day the 10 
intention to recover seems to be given up." 

However, these words of Angelus do not count on Gama's 
side, because they were applted rather to another topic, to the ques- 
tion whether property which has been recaptured should be returned 
to the owner or not. Another reason is that the captive Spaniards 
probably did not give up their intention of freeing themselves and 
their hope of being set free, since they had to be taken over the 
seas, with the risks therein involved, past friendly shores, before the 
eyes of their countrymen. Angelus hlmself adds to this consldera- 
tion the fact that a series of days, no matter how long, does not 
constitute the required Interval, if those who have lost their property 
pursue the plunderers. Then too, it is only a custom that Angelus 
speaks of, no matter how reasonable it may be. But the law in 
regular usc says that the booty captured must be brought wlthin the 
fortified lines. 

I say also that in the case before us this reasonableness is not 
established by the best of arguments when it is based on the ]aw 
which states that wild beasts which have escaped from our custody 
cease to be ours, for there is a great difference between thc loss of 
one's property and the escape of wild beasts. In their case this 
would be the easier rule to follow, and liberation and return to the 
natural state are given preference. Why, does our property cease to 
be ours, if it passes out of our custody? Angclus says that the case 
is comparable with that of a thief caught in the act, when the man 
has been apprehended bcfore he has carried a thing to the place 
whither he had intended to carry ic. But I do not see that our 
qucstion is parallel. Of course a thief ccascs to be a thief caught 
in the act, after the transfer of the stolen property to its intended 
placc, but shall property cease to be ours after its transfer to a place 
chosen by the enemy? 

In no wise do these words of Angclus stand in our way, and 
nothing else in this matter opposes our defcnse, *''' and the particle 
" at once " which admits of a lapse of timc here and elsewhere does 
not stand in our way. The artlcle taken becomes at once the prop- 
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erty of the captor, that is, after the captor has wiUed to regard it 
11 as having become his, *' as I have sct forth elsewhere. Why shouid 
it not be taken so ? " Whatever is proposed for the benefit of anyone, 
carries the impUed condition, " if it shall have pleased him." This 
condition holds also when anything is done by automatic action of 
the law (ipso jure) , as we say. ^ A thing captured becomes the prop- 
erty of the captor " at once," that is, after it has been handed over to 
' the captor's commander. On this point see Socinus, Socinus the 
Youngcr, and others. ^ Ruinus, too, who holds that movable things 
become at once and automatically the property of those who take and 
seize them, takes it for granted that they have been shown [to the 
commander]. 

'^ Besides, these very particles of which we are speaking, precise 
though they are, have their meaning qualified by other laws. But 
of the law on this point, enough I 

Property not yet brought to a place "presumably" safe does 
not yet belong to the captors, nor has the ownership of it been lost. 
One must make the same statement of the case when our soldiers .: 
have followed the enemy without delay even within his fortified lines, 
because in these circumstances we do not think that goods have be- 
come the property of the captors, since the place is clearly unsafe. 
But the spoils cannot have actually passed out of the sight of our 
men, and so we do not regard things as captured which are straight- 
way recovered. Thus Salycetus condudes and I follow him; "^and 
so there should be no question of postliminium here where nothing 
has been actually4Cqui|aM^'the enemy. 
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CHAPTER III 

On the Judgment Passed by Soldiers and on the Varying Practice in 
the Matter of Things Caplured by the Enemy 

* Ripa does not accept the declsion made by soldiers concerning 
;s captured from the enemy, although he gives it at the end of his 
ssion to the following effect: " Stlll our soldlers say that cap- 
1 property is theirs, if they have kept it with them for a night." 
mpports a different opinion beld by Angelus, oiiering a better 
principle to establish it. ^ Neither is the opinion of the doctor 
1, although at the end he makes the statement: " Some 
rs hold," or " according to some writers," nor is it probable 
Ripa thought the decision of the soldiers a just one even in 
own case. Even in the dedsion of the soldiers, pray what does 
:h them " (apud se) mean? Perhaps it means the same as 
in their fortified lines, ' as the expression nins, " a son brought 
dth the enemy," " to die with the enemy," " to bc with them." 
so the ruling of the soldiers is in harmony with the law, but it 
t variance with those who would require a period of three 
, and with those who hold that he who had owned the captured 
is must have turned to other matters. This is the English law, 
the law of Castile, which in Hke manner make acquisition depend 
Etention in the tcrritory of the enemy for a night, or on a delay 
ipenty-four hours. 

And it is natural for law to harmonize with law. Still 
ers themselves do not think that goods have been acquired, 
ided they have merely been brought within fortified Hnes, unless 
have also been kept for a night, and on this point they are at 
nce with the law, which makes a thing the property of the 
ir as soon as it has been brought within fortified lines. There- 
the article recovered before nightfall is again acquired by him 
recovers it, as Bellus explains. Unless perchance in this case of 
. recovery you would indorse the view of the soldiers, ' because 
ng which has been recovered at once we should not consider 
ired. ' Alciatus says that " a thing which has not yet been held 
; territory of the enemy for a night may be thought of as recov- 
at once, and that the military prefects usually fotlow this prin- 
" Now this was the doctrine of Salycetus, which I have reported 
e end of the last chapter. 
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'But witfa reference to this ruling of the soldlers, listeti to 
Angelus whose self-same words, all of them, and this often happens, 
are the words of Baldus on the point at issue : " These troopers say 
that booty is never said to have become theirs completely until afte~ 
it has been under their control for a night. For whcn thcy flee wit 
booty, tt is oot under their protection until they are in a safe plac< 
and they are speaking the truth. Consequently when they have bec 
led back within their fortiHed lines, eveo if a night has not elapsec 
still they have become owners of the booty." In this way the« 
writers, out of thc reasoning of the soldiers, bring the doctrine 
these soldiers into accordance wlth the meaning of the law. 

Let us also bear the fact tn mind that there are two diSerer 
questions: one, when we may regard captured goods as the pro[ 
erty of thc enemy; the other, when property recaptured from th 
enemy need not be restored to the former owner. As Ayala writei 
the latter question has involved practically all the commentators ! 
many and manifold explanations, but the law in the first questio 
is quite clear, and therefore we shatl not make a logtcal inferenc 
from one question to the other. 

A thing may be acquired by the enemy, and yet, if it be recoi 
ered, may still be the property of the former owner, like propert 
which gains postliminium, * for such property acqulred by the enem] 
and thus lost to the former owners reverts to them if it is recoveret 
Why, were not our princes and soldiers who recover the propert 
retaincd both to protect our possessions and to support us? On th 
other hand, the property may not have been acquired by the enem 
and yet when recovered, cannot be restored to the former owner, bi 
may pass to him who recovers it, naturally, in order that everybod 
may be encouraged to light, and that valor may get !ts rewarc 
Anothcr reason for this principle is that thc former owner ma 
not recetve that, the reverse of which he would be unwilling to suSc 
in the reverse circumstances, namely, the expenses and losses whtc 
the other would have experienced in recovering his property — proi 
erty which he himself would not have recovered. '■These principU 
others discuss in this connection, and I have stated them elsewhen 
So these two questions are diflerent. ' Others also make the same di 
tinction between them. 

And yet if you do not treat them separately you may even reac 
this conclusion that neither the decision of the soldiers nor any oth« 
law or practice is at variance with the law, except perhaps in thi 
respect, that other practices call for some delay, and would not b 
satisfied by the conveyance of goods within fortified lines, as I hav 
said. Every case without exceprion calls for the conveyance withii 
So too Joannes Andreae in dealing with the question of goods broug? 
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within the enemy's district raises that other question which concems 
recovercd property. Neither Joannes Andreae nor the question of 
be urged against me when I say that prop- 
an enemy who captures it until it has been 
ied lines. And you may observe that the 
and thc preceding chapter are valtd in the 
surrendered goods. ''The decision in the 
terty would be difierent. 
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CHAPTER IV 

That Property Sure to Be Taken Is Not Held As Taken and 
Acquired by the Enetny 

Yet if property taken, but not brought within fortified lines, is 
regarded as not taken, and if we do not think of it as acquired by 
the enemy, • why is it that Cephalus cxpresses the opinion that things 
not captured but to be regarded as sure of capture seem to be the 
property of the enemy. " I think there is no doubt," he says, " that 
things captured by the enemy become at once the property of those 
who hare first captured them. But the whole difficulty seems to lie 
'in the way in which the words ' to capture ' are taken, and, there- 
fore, in dedding when we may regard the thing as captured in such 
a way that it becomes the property of the captor. But I think that 
a thing is called captured when it cannot escape capture." Con- 
sequently, he concludes in the case before hlm diat the pirates put 
to flight by the Maltese triremes, and so hard pressed wlthal that 
they were bound to fall into the hands of the Maltese, inasmuch 
as they were deprived of all hope of escape, were cast on the island 
of Corsica, and taken by the Corsicans, ought to be turned over to 
the Maltese, or that at least the Corstcans are held for damages 
and recompense, since it was they who kept the Maltese from attain- 
ing the object of their eflorts and their reward. 

^ Alciatus also holds the same view Jn the case of wild beasts 
which bave no chance to escape. Ludovicus Molina agrees. He '■ 
goes into the matter more fuUy, to the efiect that, although owner- 
ship and possession are acquired by the captor, wheii the wounds 
inflicted by another person are not enough to lead to capture, still, 
if those wounds should make it possible for the beasts to be cap- 
tured by another, undoubtedly the man inflicting;^ the wounds would 
have a claim according to thc character of the given case, 
and would have some profit himself from the captured animals and 
some daim upon them. = I have replied to this opinion of Cephalus 
in the books " Conceming Roman Arms," and there I have elabo- 
rated the principle and developed it more fully. At that time I 
dedared unacceptable the opinion of Trebarius, that awlldbeastabout 
to be captured is regarded as captured,'' and others follow mc herc. 
•Thc prindple embodied in the different rule once accepted would 
not stand in the way slncc a little thing could intervene to prevent cap- 
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ture. ' And latent power can have the same eSect as actual perform- 
ance. But I have also replied to Cephalus in the aforesaid books and 
I have refuted this view of his, I think. 

oint I add that the question about pirates raised by 
t to be considered different from our question about 
The practice, too, in the casc of wounded wild bcasts, 
rary to law, ought not to be extended to enemies, who, 
, have beached their ships on the shore of Corsica, 
s did. To pirates and wild beasts no territory offers 
:es are the enemies of all men and are attacked by all 
nity, etc. Similarly the hunting of wild beasts is unre- 
efore, in the case of the pirates, we may say that they 
e escaped, since they are always subject to capture 
3ut thc same statement may not be made of enemies 
^erywhere subject to capturc, [for instance,] not with 
nd. The Spaniards are not subject to capture by the 
3reat Britaln, in France, in any other part of Christen- 
lently the Spaniards, even if captured, could escape in 
'■Could captives be captured? ' But when the law 
J beast, whether wounded by us, or a captive escaping 
)dy, but stlU within our view and not hard to foUow 
overed his natural liberty, it does not, therefore, also 
lains the property of the man who captured it. But 
:ature did still belong to the hunter, provided it was 
' being taken without difficulty, it does not follow thar 
:he point of belng taken without difficulty is the same 
Undoubtedly ic is always easier to keep a thing than 

question of difEcuIt pursuit must be examined in the 
a different hypothesis, but the examination wUl not 
by supposing, as a certain soHcitor absurdly pro- 
le recaptured Spanish ship put back in the place where 
l. Why, even in the case of a wild beast this practice 
d. ^ Nor is it followed In the case where another 
[ have not lost possesston as soon as another person, 
isily drive out, has entered my field wlth the Intention 
ession. Does not the law, taking into consideration 
pulsion, order judgment glven in accordance wlth the 
the field, even in the present circumstances? 
inus calls barbaric, though borrowed from the customs 
, the similar practice whlch the Germans applied in the 
wfiile the Romans symbolized it by the power of the 
ission and the joint laying on of hands. 
;her law : " " A boar faUs into a snare whlch you had 
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set in hunting. While he was fast in it, I removed him and took him 
away. I do not seem to have taken your boar away, do 17 And if 
I should have loosed him and let him go into the woods, tn that case 
would hc have ceased to be yours, or would he continue to be yours? 
Let us see whether he was fast in thc snare so that he could not 
free himself by his own efforts, or whether he would havc frec* 
himself by a longer struggle. He has become mine if he has con 
into my power, but if you had let him go back to his natural wil 
state, in consequence of that fact be would have ceased to be mine. 
Furthermore, I observe that what has not " come into " my powe 
has not been agquired by me, even if it has been captured. It 
not mine unless it is captured by my hands, Bartolus and the glo 
sators in common remark in that connection, although, writi 
Albericus, in the matter of usage in the country the views of Martini 
and Hugolinus are followed who actually think the boar mine i 
soon as he is unable to free himself. Now, with reference to usag 
although this is satd to be the practice tn hunting, still it does m 
determine the law in war. 

A person who is on the point of being captured is not regarde 
as captured, and he who has been merely captured will not be thougl 
of as secured and brought under the right of ownership of him wt; 
makes the capture. " Customs deal with an actual sttuation, and c 
not, therefore, admit extension in the matter of place, persons, ( 
situations. ^Therefore, the usage must be established for that kir 
of a case which comes under discussion. ' Besides, to show that 
usage exists involves very great difficulty, '^ and there has been.a vigo 
ous dispute on the point whether we ought to trust a doctor wt 
testifies conceming a usagc, indeed whether wc ought to trust sever 
who unite in testifying about it. Their opinions do not serve ) 
establish the usage beyond their own time and their own distric 
These points I noted on this topic and on the other topic about tt 
dedsion of the soldiers, which was taken up in the preceding chapte 
Even in the case discussed by Cephalus, those pirates had been ca] 
tured, and the question arose, by whom we should say they had bee 
captured first. 
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CHAPTER V 

fVhetker It Is Laivful to Capture the Enetny in the Territory 
Another 

It seems lawful to capture an enemy in the territory of anothi 
' Without doubt it may be lawful to enter another'8 field for t 
purpose of hunting wild beasts. Therefore, it may also be lawl 
to enter another's territory for the purpose of hunting the enen: 
''for war is a hunt, 'and a territory is nothing else than a domai 
Even if a man has entered a fJeld- against the will of the owner 
takes possession of his spoils. Suppose that the pursuit of the ener 
who is on the point of capture has begun in a territory where ca 
ture is allowable, but that he has continued his flight and been tak 
tn the territory of another? ''In the casc of an offender who h 
fled in this way and been captured, the legality of the capture 
maintained by Mynslngerus in the conclusions of the Imperial Cha 
cery on the authortty of Angelus and others, < and this assertion m 
be generalizcd in accordance with the rule that it is the lawful begi 
ntng, not the unlawful end, that must be taken into consideration. 

But this conclusion is false in the case of an enemy. 'This 
have shown in my books on war. The terrltory of another insui 
safety, and when territory changes, control changes, etc. Furthi 
Baldus, Romanus, Alexander, Jason, and Cagnolus teach that 
offender who is taken in another's territory, ^ must be set free, ev 
if his flrght began in territory where capture was allowable, inasmu 
as at the end the situation is diflerent. ^ Cephalus says that ev 
a captive taken in the territory of an owner of lower rank may la 
fuUy be recovered from the territory of an owner of hlgher rank, a 
that too, because the beginning of the pursmt there was lawf 
And to this effect he cites other doctors as well as Angelus wht 
Mynsingerus mentions in support of his divergent opinion. But cc 
sider further that it is of the disturber of the public pea 
that Mynsingerus is speaking. Htm tt is lawful to take in anothei 
territory, and in this case Cephalus too agrees with him. But beyoi 
that case the remarks of Mynsingerus do not go, as has been not 
in regard to them. ' This is what they say on that point, and oth 
German writers who express similar views say that he violates a 
other's territory who after beginning his pursuit lawfuUy makes 
capture in another'3 territory. They say that he may be held f 
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lese-majeste, because of the public violence involved. Then, too, the 
remarlw of Mynsingerus have to do with different territories, it is 
true, but still with territories united in one whole, namely, the German 
Empire. It is reckoned as one territory, so far as the Emperor himself 
is concerned, ^ as the doctors remark in similar cases. 

Now Cephalus replies in various ways to the objection that 
ought to be considered, and that according 
the starting-point is lawful when we find the same 
il throughout, so that, if the beginnlng and the end 
rritory, etc. ' An offender, for example, jf he flees 
jafe, as at least the more correct and commonly 
;oes, the opinion sanctioned by usage and coniirmed 
important cases. Covarruvias states that he does 
ling by which the opposite view can be defended. 
loes not draw that inference concerning the lawful 
he case of the church, be will be less incUned to 
e of a territory, " for the church is within the ter- 
nagistrate. Therefore, the distinctive right and 
rch is that immunity which I have mentioned. 
t there are some who teach that whether a place 
iide a territory makes no difference, but I know 
time it is said that this doctrine involves great 
s false. ° To be outside a territory is to be entirely 
to be exempt is not the same. Accordingly, the 
ven that while common consent may support the 
an exemption, it is not true that foreign territory 
ind the reason given is that a thing easily resumes 
ter. So a church may easily resume its original 
cter. p Besides, this privilege of the church is 
pposed to the public interest, when that interesc 
ehension and punishment of the guilty, and when 
stion of liberating a criminal in a church. That 
j opposed to the theory of the common law. But 
enemy and the territory of anotfaer, tfae common 
nction of territories, assumes a favorable aspect; 
^lling and harder to break. Furthermore, in this 
:oncerns one who is unfortunate and a freeman; in 
iirch, it often concerns a man who is convicted and 
shment. Therefore, if that doctrine holds in the 
1, in the case of a territory it is the more valid; 
tirely the same. 

replied also to the arguments on the other side 
tioned above. ' To that first argument, with refer- 
field, Socinus replies that an interdict on hunting 
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by the owner of a field does not have to do with the security a0orded by 
the state, as a change of territory does. I too have answered this 
point in the chapter immediately preceding. ' But what do we say 
to the principle of law which I too have laid down elsewhere, tha 
anybody and everybody is bound to hand over to the victor thi 
property and the person of the vanquished? It is quite evident unde 
this principle that the terrltory of another ought not to be a place o 
succor to the vanqulshed. But in the same passage my reply ha 
been that this doctrine may be alfirmed in the case of a completi 
victory, not in the case of a small success. And here it does no 
follow that, if it is lawful for a victor to try to secure the spoils 
it may also be lawful per se for him to take them, or even that he whi 
rules a territory may always be required to tum thein over to th 
victor. 
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CHAPTER VI 

vful lo Conduct an Enemy Captwe tkrough 
Another^s Terrilory 

■ee that it is not unlawful to transport gratn 
I which it is still unlaw^ul to export it, so that 
io as lawful to conduct property taken from the 
ct the enemy captive through tfaat territory, 
;ht not be lawful to take them. " Then it is an 

Decianus, that, U a captive be led to prison 
'd of a church, he will not be safe on that 
iken from there. He states too that this is the 
3nus, of Oldradus, and of many others, tbat 
: doctrine, a doctrine to be accepted, and one 

"Other authors too may be added to the au- 
ianus, viz., Albericus, Caepolla, and others. 
f says that a criminal who has been taken 
leizure is permitted may be conducted through 
id not be set free there. ''The mere passage 
in protection, says Felynus in a similar discus- 
forbidden to be in a church without being for- 
1 tfae church, because otherwise he would be safe 

ther's territory it is not lawful to seizc wihat 
neither should what has been seized elsewhere 
it does not suffer capture there, neither may it 
Knd vice versa, the same doctrine would hold, 
ent in all cases. 

iveling unrestricted, and traveling by sea (on 
ises in my case), is It not especially free? Be- 
ishore are the common property of everybody 
-ly recognized as common property, says jason. 
nbassador opposes the action of the Dutch in 
red from their Spanish enemies by this route, 
sea and along these shores, and he asks the 
ill the property be stopped and be released. 
- the king or for our magistrate to take from 
tch, a gain which is lawful, or due them, or 
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secured by them, in order that aid may be rendered to the Spaniards, 
who are likewise their friends? Ambrose, the theologian and 
jurisconsult, says " no " on this point, because if one cannot be aided 
without injuring another, it is better, not to help the one, than to 
vex the other. ''There is a common saying that one altar ought 
not to be uncovered in order to cover another. 

I also pondered the followings words ; "" If one has the right to 
bury his dead, he is not [to be] prevented from exercising it; but he 
is evidently prevented from exercising the right, if he be preventcd 
from carrying the body to the place of burial, or be kept off the road." 
More fuUy : ' " It is ordered that corpses be not detained or molested 
or hindered from being transported through thc territories belonging 
to towns." And more fully still: "That they have deserved no 
punishment, who have carried through villages or a town the body of a 
man who has died on a journey, although such a step ought not to be 
taken without the permission of those who have the right to give that 
permission." It Js then an offense which carries no penalty, * as the 
gloss to the passage adds. And so it may not be lawful for the Dutch 
to cross here with the booty in question without the permission of our 
king, but if they should try to cross without this permission, they 
would not suffer punishment, certainly not this exceedingly severe 
punishment of iosing the booty. At least the right should be granted to 
them which is given even to thieves who betake themselves with stolen 
property into another territory, ' forthieves in such a case are expelled. 
With this limitation, therefore, let the punishment stand. 

These are the considerations which I myself brought forward 
against the side for which I am the advocate, but still they presented 
no real difficulty, and I defended my side in this way: These cap- 
tured possessions have not yet been made the property of the enemy, 
and therefore here in the territory of the king, who is the friend 
of botfa parties, no force should be brought to bear on the things 
captured. Now no one would deny that force is brought to bear on 
the captives and their captured property, tf these captives with their 
property be taken from here against their will. For force is brought 
to bear not only at the time when a person and when a thing is 
setzed by force, but then also when they are taken along by force. 
"Force is said to be used in both cases, both when a thing is Seized 
and when it is detained, as the commonly accepted opinion goes. 
"Thus theft often Jnvolves a continued act of stealing; thus there is 
often a continuation of theft; thus we speak of a continuous stealing 
on the part of a thief, even though the thing has been taken but once. 
'And so Barbatia says that a thief who flees with stolen property 
to a church is said to commit a new theft there because of the newly 
occurring act of stealing, and, therefore, he may be even taken from 
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there with impunity, which wouid be corrert too in the light of what 
has just been said, even though Clarus may not regard it as correct. 
]uently he does not accept the view of Bartolus, who says 
a thief found here with stolen property taken in theft in 
r place may be punished even here, for, just as with a change 
lers added to the continuous stealing a new action for theft is 
;o inflict punishment upon the guilty party, so with a change of 
ry and jurisdiction a new accusation would be made to sccure 
)tection of the state. 

hat the opinion of Bartolus is accepted by the assessors as 
to the commonwealth and in accordance with the Gospel; 
is put in practice throughout the world; that it has led to cbe 
g of thousands of men; that it is approved by the council of 
i ; that it is a common doctrine ; and other considerations have 
eported in Clarus and corroborated in the additions made to 
, *! whatever many, without cause, against the public weal and 
■nmonly accepted view, may think and say to the contrary. 
till it is not neccssary here to argue about this view, for al! 
:horities think this; that, let the situation regarding punishment 
nflicted on a thief be what it may in a new territory, still *■ if 
new territory the act continues, there would also be an 
: committed against the new jurisdiction. This present ques- 
is to do with a case, where, although the original act is past 
ine, the action still continues, because hy this route through 
iglish Sea and through a new jurisdiction force is being con- 
force, which it was lawful to begin elsewhcre, is exercised here 
ully. He holds by force who continues in possession by thc usc 
:e as well as he who has gained posscssion by the use of force. 
utch should give up a!I use of force here and the goods of the 
rds which are still free should not be taken away from them 
f force. 

Even in the discussion mentioned above those who oppose 
us admit that a thief should be sent back to the place where 
fense was committed; further, that the property should be 
from hira and restored to the owner. To these opinions we 
ve assent here. The rcasoning of these men too makes it appear 
strange territory does not protect thefts, etc. ' Castrensis 
lys that a man who has been robbed would have ground for 
against the owner of the place which received the thief. " Now 
Imola literally, who has replied to this effcct and says it is 
in " that it is not lawful to conduct a captive through an- 
1 territory, and indeed this conclusion of his is general, although 
rticular case was before him of one who had been unjustly 
and was besides a native of the territory. " And Bellus too 
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takes Imola in this general sense, for on hls authority he writes that 
the territory of a third party ought to be safe even for one merely 
passing through it. They who have conducted captives through 
another's territory commit an ofiensc, and are therefore required 
to give them up or to give satisfacrion otherwise, says Imola. And 
therefore in the case now before us, when the property and the men 
are here, they should be preserved in their liberty, say I, for, if men 
transported by this route were to be demanded rightfuUy, It will be 
much more equitable to keep them back. And this dictum of Imola 
and Bellus found in the very terms covering the question should be 
hrtdcd, not that given explicitly by Caepolla, concernlng the criminal, 
who will be led ofF with greater ease and justice. 

Further, the reason why Caepolla makes that statement is that 
hc thinks the status of a church and of a territory are the same — a 35 
thing which is false, as I have shown m the preceding chapter. False 
too is the claim of Decianus that the Church faas no rights here, as I 
shall make clear in the following chapter. 

The only thing true is that which we notcd in the matter of 
grain. But that question is not like the one now bcfore us, since 
it does not concern a city, if grain, which has not been grown in its 
territory or has not otherwise become the property of the city, be 
carried through it. 'And tfais reason is offered by Jason and by 
anotfaer writer to show why it is lawful to take it through a city. 
He who passes through a city cannot be said to take from the city — 
a thing which the statute forbids. * To pass through is to enter and 
to go out. 

Yet it does concern a territory that there be no one but the 
rulcr of the territory to inspire fear in it. It is of importance to 
this ruler not to see another inspiring fear in anyone in his territory. 
It is of importance tfaat no captives whatever be taken, held, or 
dragged off except by order of the ruler of the territory, for these 
acts derive from jurisdiction, and jurisdiction in the territory of our 
king does not belong to any foreigner, •■ so tfaat the crime of keep- 
ing a private prison or Use-majesle is committed when another holds 
captives in tcrritory not his own. This is the claim in the case before 
us, in which sovereignty and jurisdiction are being asscrted. 

Besides, profit is not being taken from the Dutch, nor favor 
shown the Spaniards. What I have said of the transportation of a 
dead body involves a different principle. In that instance no wrong 
is done to the territories concerned; no force is applied to anyonc, 
and the cause of religion is most beneficcnt. Wha^I T nrau. «Viall 
this dced of the Dutcfa escape punishment because 
tfae transport of a dead body is not punisfaed? Shall 
by tfae Dtitch fatl of check, I pray you, because that 
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tioned of transporting a dead body is not restrained ? Nay, even that 
art micrhf he hinrfered. since it is forbidden. This argument of theirs 
"hat last argument about thieves is even less 
treating thteves which is said to have been 
has been discredited, and it is inconclusive, 
efrom, as to the question bcfore us, can be 
Dutch may even employ force in dragging 
r with them through the territory of another, 
ied king? 

I. fi. q. Si.j Unioch. coni. »01.; Stri. 4. de mcrci. nnoi. 4«. 
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CHAPTER VII 

Tke Opinion of Archidiaconus vtnth Reference to a Captive 
ducted through a Church Is Examined 

Against our defense given in the last chapter the advocal 
our opponent urged the opinion of Archidiaconus, which I hai 
down there at the beginning and, as my adversaries have not d( 
have also supported his opinion by other evidence in the way of p 
and of writers who assent. But first I have replied that the cor 
opinion is oppbsed to this view of Archidiaconus, ' as, for ins 
Remigius states the common theory in his tractate " On the Imn 
of Churches." ''Similarly Clarus says; "I say quite confit 
that if a man under sentence, while being taken to punishment, \ 
through a church or a cemetery he may enjoy the immunity c 
church, nor may he be taken from there by force; and this i 
common doctrine." This doctrine too Johannes of Monte-Sp 
held, ' whom Bartholomaeus Socinus cites for me, "^ and ^ 
Cornaeus also always mentions as distingulshed, as a man of 
and of very superior quallties, as eminent, as most upright, 
teacher, a man of most blameless judgment. Socinus report: 
the same view is held by the elder Marianus ^ whom Alexander 
very dlstinguished and famous. And Bartholomaeus, himself a 
eminent and grcat jurisconsult, holds the same vlew. * Just as ev 
own rival, Decius, names him, not to mention the testimony of o 
and the testimony of Mantua, who calls Socinus, whom we 
mentioned, easily the leader among jurists. Even Mantua hold 
opinion, whom Declanus styles eminent and very illustrious. 
Decianus cites Mantua in his support. This position Johanne! 
chius, " On the Immunity of Churches," takes, not " seems to t 
as Decianus puts it, ** and here in passing I may say that opinio 
leamed men in their treatises are preferred to what is report 
their other writings. ' Gonzalus Suarezius holds this view i 
treatise " On Ecclesiastical Usage," and he mentions another ^ 
also, and from Remigius he cites the common opinion, as Clarus 
too. 

So we see it is the common view — a view which is held b> 
doctors, " although seven arc enough. But I will add also Rom 
Jason, and other writers, with the consent of Decianus. 'This i 
view which, as Chassaneus has noticed, is followed by the peof 
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Poiders and which, as he also says, shoulcJ bc followed. Gigas has 
noticed that it is foUowcd at Venice, as Decianus himself relates. 

Now, in answer to Archidiaconus, Socinus replles that he does 
not seem to stand on sure ground, if his position be carefully ex- 
amined. This is tnie, "for Archidiaconus says: " If a person be 
seized by a baiUff outside of a graveyard or a church, lcd through a 
taken therefrom by force, the immunity of the church 
em to be violated. See the writings of Archidiaconus on 
ledifldis privatis, I. st quis,^ in the argument against the 
qu. si quis contu., and on can. definivit,' at the begin- 
e you notice his hesitating words, " fae seems," and in 
rtion you wiU notice that only an argumcnt is given, 
is a very good one. Another and an c^posite view is given 
d it is supported by a two-fold argument from the canon 
' but we rather accept the opinion of the author which is 
even when be does not support it at all. 
Archidiaconus, upon whom all the rest depend, either 
)pposite view or lays down no principle, of what value 
nes of the rest be ? " A doctor, my friend, Oddus, states 
imes of those who depended on a passage in Baldus 
^eight. " In reply," he says, " it is enough to weigh care- 
ctum of Baldus, for all of them depend upon it entirely. 
]s lays down no principle, etc." " So also another doctor, 
Clemens Nontus, in opposing Alexander and Corneus, 
man does not seem to make a statement who depends 
:atement of another, if that other really makes no state- 
the same way Menochius argues against several oppon- 
eliance ought not to be placed on the authority of those 
ipoken without due consideration in following Speculator, 
Ltter was talking, not about law, but about usage. • He 
milar cases elsewhere. *"We take it for granted that thc 
ffers vaguely to the teachings of others holds opinions of 
aracter as are the opinions of those who are cited." 

a well-known and much-used prlnciple that whatever 
le original is also implied in full in the citation. ' It is 
gnized principle that the dicta of learned men are inter- 
ccordance with the laws and authorities which they have 
if their words seem to say something else. ' They would 
ve gone astray and to make no definitive statement who 
t is not found in the original. ' Their authority is worth 
t teast we can say here with Socinus that all these followers 
iconus reach no fixed conclusion, for certainly Archidia- 
:If reachcs none. " Alciatus writes that the man who merely 
pros and cons reaches no fixed conclusion, and in the 
, lo, 6.] » [Decr., a, 17, 4, 35.] 
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passage before us Archidiaconus discourses in this fashion. Or if the 
man who speaks in this way does state any conclusion, he does so, 
as I have said, in his last utterance. '''' Panormitanus makes tbe same 
observation in dlscussing an opinion of Innocent, even when Innocent 
stated a second view in these words: " But others give a contrary 
opinion." " However, these words do not usually convey the view of 
the man who speaks, even if they stand at the end of his discussion. But 
this would be the case, when an earlier view was in the main supported. 
Other things being equal, the last statement ts to be accepted. 
*• Upon another remark made by Baldus, Rolandus put Jt deverly 
that Baldua does not seem to support this vlew; on the other hand, 
Rolandus reports at the end of his argument that the doctors hold the 
same view, indeed hold this very opinion which he thus gives at the 
end. Rokndus also says that reliance ought not to be put on certain 
remarks of Jason, who depends on the dictum of another person, 
since the other person exprcssly holds the opposite view. " These 
cases are undoubtedly very frequent. Of a certain gloss, Felynus 
writes; " " The whole world cites it; yet it rather proves the opposite 
point, because it directly establishes the contrary view, and holds fast 
to this contrary view." Shall we not say the same thing of the passage 
of Archidiaconus bef ore us ? " To state f rankly what I think," says 
Oddus, " I have been surprised at the doctors who cite Baldus to this 
eSect, etc." ■■ And in another case, Menochius, in opposing Decius, 
Parisius, Socinus, Vasquinus, and Covarruvias, says: " It is surely 
remarkable that these famous expounders of the law have arrived at 
this conclusion so rashly, without weighing properly the passages 
cited by them." And in this way Menochius shows that their authorl- 
ttes are not pertinent. And so it stands wtth Archldiaconus and his 
whole school. 

Furthermore, Oldradus does not seem, if he be carefully studied, 
to make that statement, and this Socinus likewise maintains, '''' for 
Oldradus says: " What of the man who has been seized and is being 
led through a church; suppose that he is dragged out (note Arch., ; 
17, qu. 4, sicut antiquitus ^) ." And similarly he expresses himself 
in a supplementary note to the consilium, as it were heedlessly, and not 
with regard to the case covered by the consitium. " A statement which 
is made carelessly is not the real view of a doctor. These state- 
mcnts in fact apply also to Albericus, CaepoIIa, and to other writers, 
the more so to Decianus, since he wrote in this fashion in that 
handbook of his, a work brought out after his death, unrevised and 
incomplete, a book m which he does not mention Clarus and the 
other writers I have cited as being opposed to the view of Archidia- 
conus. " Clarus is a man of great discernraent; he is accurate in mak- 
ing quotadons, and a doctor of sound learning. 

' IAkchidiacohus, od Decr., 1, 17, 4, 6.] 
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But my adversaries have not even considered carefully whether 
the law upon which their view rests establishes it. " It is not lawful 
to carrv marbles and other decorations from buildings out of thc 
untry, but it is lawful to take them from one part 
mother, and through the middle of the city. The 
Now Arcfaidiaconus gives a very good argument 
) be lawful to take an accused person who is under 
i church. However, it is not such a very good argu- 
jecause the law merely forbids the defacing of citics. 
no wise defaced if the works of art mentioned above 
gh it, unless, perchance, they are of tbe sort which 
in his " Panegyric," ^ whcn he says that " the roofs 
ihakcn by the transporting of huge blocks of stone; 
mdangcred and the temples totter." 
grant immunity to a church becausc of our reverence 
mmunity is violatcd, if force is brought to bear upon 
^ithin its purview. And thls force is used upon the 
;ged through a church, and who appeals to thc church 
e and voice, though hc cannot with his hands. Salyce- 
nenting on this law writes that what would not otfaer- 
d, is permitted if it occurs mercly in transit, links with 
the one concerning grain where hts argument would 
rect bearing. On this point I have cxprcssed myself 
chapter. 

here is an argument which leads to the opposite 
e church does not receive the man free nor does it 
on him, because the authority which is efiectivc out- 
le place is not recognized within it. "^ Thcre bonds 
ds of thc vcry man who was leading the other in 
lat purpose, pray, except that he who was bound may 

rgument, too, of Decianus is weak, that the church 
vho fly to her for refugc and that the man who is 
gh a church does not fly to her for refuge. Now 
lot the mere flight of a man to a placc of rcfugc that 
jut the sanctity of the place invoked on the spot. Such 
arruvias, is really not draggcd out by force, but is bcing 
temple after having been arrested outside. But he is 
y I, and consequently is draggcd out. ■"■ It is enough 
lut in tfac church. In general, the doctrine is that one 
:n out. 

statement takes cognizance only of thosc who flee for 
ises from the fact that we are commonly wont to 
' [s>, I.] 
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inquire and take action concerning such cases, while the case of men 
under escort is very rare. Expressions used to cover the commoner 
occurrences indeed do not limit the appHcation of the law, as tn a 
similar case, the glossator observes in a note to the first law "' 
this title. "'^This principle is everywhere applicable. Bartolus, 
understands the second law in this way: " Those wbo are in churi 
cannot be taken out against their will," and he does not disting 
how they got there. Suppose the case of those who do not flee th 
but are there, shall they be seized? Are they to be taken out? 
nile is that no one may be taken from there, and the case of es 
is evidently not cxpressly excepted. Therefore, we ought nol 
except it. " This argument, Decianus himself uses once very prop 
in discussing this very matter. " Are we to think that a man ut 
sentence and on his way to punishment who meets a cardinal sh( 
be set free, but that he should not be set free by the sanctity 
mediating power of a sacred place ? '* Likewise under the canon 
there is no such distinction as you make, "" and consequently ur 
the canonlaw the immunity of the church isvioIatedinChiscase,"n 
we ought to hold to canon law in the matter of the immunity ( 
church. Now, this is the view which we defend and which we 
the common view, and to the authorities for it we can also 
Romanus and Jason and the others, who, although they are tall 
of fugitives from justice, say that force may not be used in a chu 
Even if this view were not the common one, I maintain th: 
should be held, " because it supports religion and the immunit] 
churches, " because it has been sanctioned by usage and decis 
reached after thorough discussion. Furthermore, we assert that 
custom which Decianus freely cites against it does not exist. NeJ 
shall we £nd that it is the custom for men going under escort thro 
a church not to cry out, nor is it the custom for them to allow tli 
selves to be led through without protcst in thelr forgetfulnes! 
ignorance of the law. ""The view which supports rcligion, eve 
stated at the outset, we rcgard as approved, for the reasoning w! 
favors religion carries the greatcst wctght. 
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CIIAPTER Vm 
Of the Protection of Sea-Territory 

The Dutch made a strong protest because they werc being inter- 
cepted on the high seas by an ofHcer of the King and made to halt 
on the high seas with the booty which they had taken from thelr 
enemies, the Spaniards. They maintained that the violence was un- 
justified; that they had been embarrassed and robbed, and deserved 
compensation ; and finally, that owing to this treatment they had a 
plea to urge against the Spaniards likewise, who, though captive, were 
being released in this way along with their captured property. 

' But I urged in rebuttal what I once wrote in my books on war, 
i.e., that the word territory was applicd equally to land and to water. 
" " Now the doctors say it is maintalned that the lordly Venetians, the 
Genoese, and others possessing a port have jurisdiction and sov- 
ereignty over all the sea adjoining them for a distance of one hun- £ 
dred miles, or even farther, if they are not near another state. And 
thus the lordly Venetians are able to inflict punishment upon the 
pirates captured there. And this Bartolus says was the practice of 
the Pisans in his time on his advice and on that of the famous Fran- 
ciscus Tigrinus." 'And this is the view of Bartolus regarding those 
one hundred miles, even though it be said that the sea is common. 
So say the rest unhesitatingly, if you except Comanus, that obsttnate 
man. And you see how the sway of our King extends far toward the 
south, the north, and the west. ' " The northcrn coast of Britain, since 
no land hes off it, is exposed to the vast and open maln." Then, too, 
the southern coast of Ireland extends toward Spaln; the western, to- 
ward the Indian realms of Spain. And thus, immeasurable is the broad 
jurisdiction of our King upon the sca. Nor is thls jurisdiction main- 
taincd by the enforcement of a certain royal edict in which certain 
boundaries are laid down, beyond which the King refuses to have his 
territorial power extended in connection with these acts of war be- 
tween the Spaniards and the Dutch. 

Now, it is claimed that the Dutch were intercepted by an oflicer 
outside of these boundaries. For by a late treaty of peace between our 
King and the King of Spain, each is bound to protect the subjects of the 
other anywhere within his territories. Consequently, each of them 
is bound to afford protection throughout that far-extending jurisdic- 
tion. ' Therc are, forsooth, limits laid down by right, just as thcrc 
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are limits laid down by convention, and what applies to the former 
irily] apply to the latter. And here we should fol- 
1 down by right, according to which peace and treaty 

to be definitely understood, sincc other limlts, after- 
not then in mind. Further, an edict is not retroac- 
omatic that laws and constitutions put their impress 
sactions and that they are not applicable to past 
lis declaration of the King's rlghts {'and thus to 
lore readily) madc in an edict, but it is an endrely 
;, and law. ** For a declaration introduces noth- 
nges nothing; but this edict does change much, if 
wer of the king really extends much beyond those 
w fixed. ' One might also reply that all authorities 
3n that a declaration is of no efEect where it works 
of the other party, as it would have done in this 
ccpted ship, for which justicc had been sought in 
the common law, and at the same time in accord- 
edal peace agreement by the terms of which each 

allow no violence to be offered the subjccts of the 
ory. Justice was sought more particularly in accord 
igreement on the ground that it would not be proper 
igation of a contract, whereas this obligation would 

if there should thus be offered a curtailed territory 
le our King were able to afford protection to Span- 

i my position shaken by the objection that for a long 
this and by a usage of long standing those boun- 
c now becn expressly fixed by the edict have tecn 
ions of this kind. For, to pass by the chief difficul- 
led by the attempt to make usage apply here, you 
t find that ''the jntention of our King in entering 
ook any account of that usage, if there was any 
the ancient statute which is said to apply here; and 
lese matters are not of mutual applicability or known 
ereign party to the treaty, 'perhaps they are not 
r own King, since they are mere questions of fact, and 
1. "^ So, too, is a parallel defense urged, whether a 
:hout an incumbent, or have a prelate immediately ap- 
has our own pccuHar English law to do with for- 
se, as the proverb has it, therc is much English law 
breasts of our judges, but foreign kings will not 
to be confined there. "That was a noble act of 
lowing the jEtoIians to return to the stalus quo ante, 
1 been deceived in a treaty by the consul vCoIius, 
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owing to a formula of Roman law, with which they were not ac- : 
quainted, as I have elsewhere set forth thc incidcnt. Thercfore, so 
much the less would the second of two powers entering into a treatv 
on terms of equality be bound by a usage or by an English law, 
only unknown to itself, but even unheard of by [the English Ki 
himself. 

I add another point in the case under constdcration. Thc 1 
who captured a Spaniah shlp is, of course, a Dutch enemy; but 
this case, he is also an unscrupulous belligerent, since he is more t 
committing piracy under letters of marque than carrying on 1 
'To thc same effcct is the law on similar matters: " If [■ ■ ■] s 
mates or mcssmates [. . .] or those who set out to plunder." " T 
too, thc history of Mithridatcs' Icading gcncral says that hc " 
more like a freebooter than like a belligcrent," secing that he 
wandering among the islands, leaving devastation in his wakc, 
This predatory warfare is wagcd in accordancc with no disciplini 
custom of war, a war against non-combatants and harmless merch! 
and others situatcd far from the battle lines, " although it is only v 
takes place at thc front that really seems to be done in war. ' Th 
the substancc of my full treatment of thc proper law of war aga 
armed men in my books " On the Law of War." Thesc books I r 
tion with no lack of modcsty, but to the end that men may know I \ 
always held these opinions. 

'Now, I know that it is the King's business to deterraine v 
hmit he wishes to put to his kindness, and yet I would dare to af 
that he had no desire whatever to show any klndness to thcse piri 
and to reduce the boundarics of his jurisdiction by means of that d 
Thc King would not havc limited himself for the sake of tl 
wretches, who thus would havc been able to widcn thc field of t 
dcpredations. 'Therefore, neither could this be the interpreta 
of the edict, that those might bc advantaged whom the King, 
framer of thc cdict, certainly had no wish to advantage. And 
why should there be discussion on this point? This samc capti 
ship was brought within those new boundaries which they menl 
and rode here at anchor, and even lay in port. And further, 
pnsoners were brought on land, and then taken back on board 1 
more. "Thcrcforc, not only within those boundaries, but stra 
into thc strongholds of thc pirates might thc ofiicer of the King 1 
followed them, sincc thcy offered violence within these boundi 
to a captured ship and to capturcd people. And, of coursc, on 
very instant that the captured ship came within thcse boundaric 
became safe from all violcnce. " It is in this way that one " i 
oncc understood " to have returned by postliminium on entering wl 
friendly boundaries. And I note those words, " is at once understo 
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** which speak for themselves, and there is no need here for the rullng 

of a judge. I maintatn that just as it obtains in postliminium, it 

would hold good likewise in the jurisdiction of another, and that on 

entering it, they [the prisoners] would be safe from violence. And this 

jurisdiction it was the duty of the magistrate to defend, ' else it 

would have appeared to his own great detriment that he had ap- 

nrnveH nf whaf seemcd a private jail. For it did seem Hke a private 

Dutch detained Spanish prisoners within the territory 

Therefore, our mapstrate was justified in suppressing 

; and punishing it. "Officials who do not check at- 

Iden acts sufier punishment Then, too, how does it 

soners, if someone or other has offered violence to the 

11 were to dispossess me of property by violence and 
ius should take possession of it, I cannot enter an 
inst anyone but you. If a bandit should drlve the 
ufructuary from his farm, and on that account the 
hould not make use of the time fixed upon and thus 

no one doubts that the owner, whcther he joined the 
I an action against the bandit or did not so do, would 
:o retain the usufruct thus reverting to himself, and 
usufructuary lost would be at the expense of that man 
t was lost." "And to the same effect are other laws 
idence. 

), that other argument of my opponents about restitu- 
hose robbed has nothing in it. The Dutch could have 
without prejudice. They did not suffer violence ; they 
1 from violencc, " ctc. Exceptions such as this to the 
lerson robbed should receive recompense are frequent 

is it from being the case that — as my opponents main- 
it to take placc without exception. " Even in the case 
ught before the court the offidals apply no othcr prin- 
ie facto cxtrajudicial one. Let the Dutch, let evcryonc 

of the sea, but without vlolating the jurisdiction of 

" Let evcryone remember too that there arc limits to a 

i as well as to every othcr journey. ■* Let them re- 

ther things, oncc undefincd, are dcfined today, and that 

made by the law of nations, of eminent domains and 
hould be most scrupulously observcd. 
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CHAPTER IX 

wfully Put to Death Tkose Who Set Out to 
'\erve with Our Enemies 

:hat all those who set out to serve with the 
! seized and put to death as enemies by the 

the point of serving with the enemy, and the 
( if they were serving at the present moment, 
ng a thing now and of planning to be in the 
rallel. [To put it in other words,] potentiality 
lity is thought of as actuality, etc. Now there 
lawful to put to death all who are actually 
beg you to observe that the inquiry concems 
iven their names in to the enemy; who have 

from the enemy, and therefore the journey 
doubtedly made to join the enemy. Conse- 
ent follows, "• drawn from the rule that onc 
ginning when the end necessarily foUows the 
1 place, the statement which is made about a 
fered to equip himself at once, he is regarded 
1 axiom. "Fourthly, the ruHng of Castrensis 
onger argument; this ruling I may cite from 
foUows it : that as an enemy who is proscribed 
prejudice, so, too, may one be killed who is 

in the immediate future. In the fifth place, 

ans made this decision against the people of 

lich was less convincing. 'When thc people 

to give aid to the Latins against the 

flrst ranks had just passed out of the gates 
lat the Latins were already defeatcd and the 

turned back into the city, notwithstanding 
:old by their praetor that " for this bit of a 
to pay a high price to the Romans." ' In the 
ich we once collected in support of a justifiable 
m the fact that we lawfuUy use force against 
idy to use force against us, etc. Seventhly, 
the Dutch would have raised an outcry to no 
tons of ours had come to the Spanish camp. 
me who has been caught on the road carrying 
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grain out of a country shall be punished, since it is certain that, after 
he has gone out of the countryj the officials cannot pursue him. 
Therefore, the principle may be observed that, when appre- 
hended on the road, he may be punished, just as if he had carried the 
grain out. ^ And on this point Baldus subtly remarks that the offense 
has been consummated, because it was through no fault of the actor 
that it was not, as well as because the loading of the merchan- 
dise, not the mere transportation of it, is punished, if it is dear that 
the man has taken this step with the intention of going to places 
where he is forbidden to go. Consequently, the offense has already 
taken its shape, as every offense must before it is punishable, and 
therefore is consummated, etc. 

But, without being hindered by these and other similar considera- 
tions which do not really stand in our way, I think that the contrary 
view is the more correct one, namely, that the Dutch may not put to 
death the Britons who are setting out to serve under the Spaniard. I 39 
am influenced by the very cogent argument that these Britons are not 
enemies unless they are soldiers of the enemy, and they are not soldiers 
of the enemy, so long as they are not enrolled in the lists. * Notice 
the law : " Those whose names are not yet in the lists, even if they 
have been picked out and are traveling at public expense, are not yet 
soldiers." ^ A man has not yet been selected as a sol^ier who has not 
satisfied the three conditions of being put down in the lists, equipped, 
and stigmatized, as in any election three processes are regularly called 
for: choice, confirmation, entrance into office; and before the en- 
trance into office occurs this law is not satisfied. The constitution of a 
person in the physical sense results only from the three processes: 
procreation, development, birth. Consequently, the constitution of a 
person in the civil sense results only from the three processes which 
have been mentioned, for civil processes are parallel to those of 
nature. When a man is set down as an heir, you have procreation; 
when the testator dies, development; when one enters into an in- 
heritance, birth. Thus, before the property is made over, there is 
no heir. 

Like this are the other cases which Jacobus de Arena discusses 
in Cynus in that question of former days, whether the emperor has 
all his power before his coronation. Now, although in the case of 
the emperor, they reach the opposite conclusion, they do so for other 
reasons, and they leave these arguments of ours unweakened. In 
beneficent matters, they say, actions begun are regarded as completed. 
This case of the exercise of imperial power is beneficent. Therefore, 
say I, in prejudicial matters an action begun will not be regarded as 
completed, and this right to exercise the power of an enemy takes the 
form of a prejudicial act. Now, these arguments are not weakened 
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by the fact ' that to offer oneself as a soldler may be an offense and 
fhaf ;i- tnnv not bc of importancc that a man's name has not been set 
he rolls, as Trajan wrote in reply to a doubt raised by 
in that connection this emperor cxpresses thc opposite 
mely that the day on which the soldicr takes the military 
accepted, makes him reveal the reality of his motive. Note, 
lese soldiers of ours have not yet been accepted. And so, 
erc arc two arguments in support of our position. 
the third argument is like the second, that, where action 
or, intention and potenttality do not suffice, " as Jason 
and develops the rule. But without doubt action is 
that is to say, one should be an encmy in action that he 
lished as an cnemy. Of course, punishment is a prejudicial 
nsequently, what is stated in that conncction in the case 
', will not be accepted in the case of potentiality. 
ourth argument has to do with a similar point: "that a 
. to be in a house for the purpose of commttting theft 
mnished for theft, if he has not yet bcgun to appropriate 
or appropriation is the esscnce of theft. So in this case 
e must have begun to servc under thc cnemy, if they are to 
lemies. Nor would it suffice, if thcy had cvcn rcached thc 
id, for at the present stage they cannot be put to death 
smics, and surcly thcy cannot bc put to dcath on any other 
»n no other basis are they enemies. 
th argument is drawn from the fact that Baldus and all the 
itain in very strong terms that a man under sentence may 
shed after a verdict has been given from which an appeal 
iken, or even from which an appeal has not been taken, 
e time Hmit for an appeal has not expired. 
}ixth argument is to the eSect that, under the statute which 
: lifc of him who has inflicted a mortal wound upon another, 
has inflicted a mortal wound upon another cannot be ac- 
:onvicted of homicidc, unless death foUows, even if it be 
: the wounded man is going to dte from the wound. 
this part of the discussion which rests upon rulcs and is 
jy that first very strong argument will be happily rounded 
eply to those opposing arguments. Therefore, the first 
s — they are onc in reality — present no difficulty, because 
dicial matter of a punishment, what has been stated in these 
does not apply. i So tn the case of a licentiate, a distinc- 
[e, and the equitable view is held that in prejudicial mat- 
not rated as a doctor. ' Similarly, if one kill a person 
a bishopric, he is not punished as if he were to kill a 
f this character are many other cases. Thcrefore, • Jason 
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is wrong when he says that Angelus can be defended for writing 
that he who Injures a schokr bidden to matriculate is punished as 
if he had injured a matriculant. It is not true that Angelus can be 
defended in a case of potentiality approacbing actuality. ' Indeed, 
in the matter of punishments and of prejudicial cases, potentiality 
approaching actuality is not regarded as actuality, as other writers 
report, and as Baldus very properly says. He accepts the doctrine 
which has been set down in the third argument given above, because 
in the matter of punlshments and of prejudicial cases language is to 
be strictly interpreted. He also makes the general statement that a 
man gets his characterizing appellation, not from that which he will 
be, but from that wliich he is. They are not soldiers of the enemy, 
although they will be. Here, too, this potentiality approaching actu- 
ality does not exist. Here that " straightway " {confestim) doe» 
not stand, as I shall show. I have spoken already of the mao who 
has been chosen and is journeying at public expense. 

The fourth argument, which seemed to be more expllcit, does not 
create a difficulty, for on the one hand I do not find that dictum of 
Castrensis " in my copies, and indeed it is not commonly held. So, 
for instance, * Jason says about it: " Paulus de Castro in a lecture," 
etc. Alexander, who first reported thls view, ' also wrltes that Cas- 
trensis left the matter unsettled, although he inclines to this opinion. 
' Jason also says that he docs not support it satisfactorily, and Alex- 
ander adds that that would be a remarkable view, if it were true. 
Indeed, Alexander himself maintains the opposite. "Aretinus, also, 
writes that the dictum of Castrensis is very doubtful, and he argues 
vigorously against it. Even Socinus reports that Hs teachers (he 
means Alexander and Aretinus) hold a view opposed to Castrensis. 
Socinus himself also argues to the same effect, although he leaves the * 
matter to be thought over. "'Decius, also, has disagreed with Cas< 
trensis; Socinus, too, quotes Baldus as opposed to Castrensis, but I 
do not find that case in any one "'of the three lectures of Baldus, 
" and yet he, with other writers, as I have said, discusses this point in 
quite vigorous terms. And so the definition of Castrensis has been most 
effectuaily rulcd out of court. The fact that others teach that a 
man to be acquitted in the immediate future is regarded as acqultted 
would not help him. To this Aretinus correctly replies that the 
situation is not the same In the opposite case where conviction is 
involved, for thls is the prejudicial casc in which punishment comes, 
as I have said, while the other is beneficent, that is, it is a case 
not leading to punishment. " Prejudidal matters ought to have their 
scope narrowed, benefits ought to have thelrs extended," says the 
rule. *• " It makes a great difEerence whether you are Inquiring 
about the binding of a person or his liberation, etc" To this opinion 
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Socinus does not successfuUy reply with his distinction between an 
oflcnse which has taken place and one which has not taken place, 
because after the otfense has taken pkce, one deals also with a 
:al of the offender. Now, I would 
it would be a mockery of the laws, 
man to avoid punishment by antici- 
thc attack. *So elsewhere I write 
people still under parental control, 
rithout the consent of the parents, 
■narriage is a thing of most beneficent 
e children would easily protect them- 
n. " The matter of acquittal is bencfi- 
ether an offense has been committed 
t it has beea commttted, undoubtedly 
is for the public advantage to punish 
sxceptioa be smgled out of an offense 
cause an offense is forbidden at any 
this way punishments are beneficent. 
' Soclnus, '^ which are also adopted by 
not before us the case of an offense 
will be followcd up. Further, with 
)ne, into whose hands the present dis- 
3 make thc disttnction in this case a 
ision for murder chance to be g^ven, 
:r very grave suspicion and for the 
pt qutet, because it gives opportunity 
eplies to the fourth argument are of 

t embarrass us, because the people of 
t out with the authorization of the 
: enemies as soon as that war and 
creed. In other words, in that case 
assume the name and the standing 
itart out as private citizens, and they 
ve become soldiers of the enemy, as 
yct satisfied the condition " of being 
e condition is unfulfilled it is exactly 
>imilarly, the common opinion is the 
3 has been condemned and in the case 
on account of appeal. On this point 
e passed is conditional and pending, 
: same as that which is." 
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The sixth argument with reference to a justifiable defe 
from our books on war, presents no difficulty, because t 
case does not fall tnto that class. These Bntons are n 
ready to commit an ofiense, but they are setting out to 
Spaniard to see if he will receive them and make use of the 
So they are in this same conditional future. 

The last argument does not present a difBculty, for 
rather on usage than on law, as Clanis himself recogni 
end. " Baldus, too, m discussing those decrees—that is, 
dicts — spoke of the practice of puntshing transgressors oi 
But the practice ought not to be extended. Besides, such 
a perfcct justificatlon, while ours has a condltional justific 
have shown. This reply should be noted in opposition to 
guments which could be urged on this point; for it ts clei 
Spaniard is not yet using those Britons, and he may no 
down on his roll. How often have we seen men disappo 
passare della banca ( " in passing muster"), as we It: 
"" And here I add what Is accepted in the case of the Ucei 
he does not rank as a doctor, because it is not absolutely c 
he will be a doctor, for he must sttU be examined and pass 
may be rejected. 

My conclusion is that unquestlonably they cannot 
death, that unquestionably they can be brought back, thi 
they can be punishcd in some other, milder way. This 
Baldus supports, that he who takes the first step is not v. 
^ and this view Salycetus also holds, that the beginning i 
bidden, if the end ts forbidden. 
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CHAPTER X 

Of the Skip That Makes a Ratd under Convoy of Anothet 

The decree of our King (i.e., Spain's) says that, when a 
has more Britons than foreigners, it is to be regarded as pira 
if it annoys any friend of the King. In this case a sloop mannt 
Britons alone, but under the convoy of a Dutch ship captui 
Spanish vessel. Shall the booty be wrested from the Britons o: 
ground that they are plrates, or shall it be left untouched oi 
ground that it was won by the Dutch? 

Now, not the Britons, but rather the Dutch, who afforded 
protection with their large ship, appear to have captured it.. 
example, he who was present with a weapon when a crime was 
mitted, even though he did nothing else, is said to have been a 
cessory to the crime. So, likewise, in the case of this booty, we 
find that the Dutch ship played this part. At the very least, tli 
share of the booty wiU fall to the Dutch ship, and indeed a 
larger share than to the British ship, just as the Dutch ves 
herself much larger, and, as the leader, of much more conseqi 
''Then, too, this law of war has been regarded as just fror 
remotest antiquity, namely, that they also should receive a sha 
the booty who have held the enemy in check, and that those who 
captured the booty should not hold all of it, since it was re: 
that the others too had played a part in securing it. In harmon) 
that just and ancient law, the pontifical ordinance provides that 
the monks who do not toil, but devote themselves to literature, 
enjoy the labors of others. Besides, this fixed but unwritten law 
violated and the Dutch are not injured by the cdict of thc King 
we mentioned, for this case does not come within the purview o 
edict, because it speaks of one ship where the majority of the 
are British. But this is a case where we have two ships unitei 
the whole number of Dutch much greater. =The ships are lik 
body, just as a fleet is one body. ■" Of one body are the clergy wt 
absent on necessary business and those who are in residence. 
even the former class are regarded as residents in the eyes of thi 
And accordingly, the edict favors the Dutch rather than the 
iards, inasmuch as in that company there were more Dutch 
Britons. Thc Dutch will add — what is perfectly true — that thi 
pose of the King'8 edict was to check trickery which, it was ass 
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were added to the crew as a blind, 
ality the leaders of the expedition; 

ould be in control. They wi!l add, 
:t should not be extended to include 

letter and Intcnt. These are the 
»wn mind, on taking the defense of 

to ponder carefuUy what can be 
ve to defend. Now, the difficulties 
le me at all, and I contended that 
it the Dutch ship should receivc no 
:r everything should be restored to 
ade use of that principle, elsewhere 
h had not acquired a legal title to 
)een brought within their own forti- 
erty in question, on being brought 
ng, reverted at once to its former 
g of the edict, as I asserted, applied 
ikes a ship piratical if the majonty 
}ard this ship all are British. 

the edict, which is to prevent eva- 
ts case; and here we should have a 
,e very thing forbidden is done in 
1 lies in the method, and there are 
'hich provision must be made; such 
rivate and public interest. •■ Precau- 
st everything elusory, that is, every 
', and against everything illusory, 
I. 'And lest any of these [forms 
0, an extension of the law, where 
;h the principle of the " faulty," 
ummon fictions to the aid of those 
n evident fiction there, where two 
e intent of the edict, the purpose of 
ons in the practice of piracy. Con- 
it laudable purpose should receive 

I which secured the booty is British, 
convoy have to that booty? To the 
booty secured. The Dutch vessel's 
■itish ship has. Therefore, to the 
its share is but a part of the whole 
which amounts in all to absolutely 
ive others what they do not have; 
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and the King takes everything away from the ] 
therefore, nothing comes to the Dutch from thc 
of others. And by these conslderations a compl 
also to the opposing arguments. 
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CHAPTER XI 

Received from Pirates and of Tkeir Partner 

]f the Spanlards who was on a piratical vessel belong- 
>ns, either as leader or soldier, received from the 
)r property in some other form. The question arises 
;oods, be they property or money, can be recovered 
™ by those who have been robbed. 
ly, if the person in question has received property 
CRce, it is clear that he is called on to restore it. * So 
nd so hold the doctors in conunenting upon it; for they 
this penalty the man who buys the property — the man 
ood faith — and without allowing him to receive com- 
luch the more will the law condemn the business part- 
l1 enterprise. ** But if the aforesaid person who has 
ty in good faith and has used it in good faith is still 
>unt by which he has become richer, what shall we say 
1 piratc'3.partner? *Furthcr, a man is considercd 
n a debt has been paid, " and the man who says that he 
property has to prove it, although hc too would be 
en if he had lost the goods by bcing cheated. But in 
Vi not good faith on the part of him who knew that 
l property from pirates. 

[ have said in the case of goods will also be true 
)ney, if it is still in cxistence, for in this matter moncy 
e from other things, 'as Menochius brilliantly states 
is. The same doctor says also that if oil, whcat, 
things consumable with use have been consumcd with 
•lender or extortcd in the form of interest, it is true 
hip of them has becn transferrcd, but still, although 
r might not be solvent, an action for the rcstoration 
'ould stand by way of relief. This is true in the case 
and thieves, because usury would be on a par with 
to the opinion of the same writer. . 
ling this matter I mention one thing more, which 
weight here. The law, he says, prevents deceit be- 
on it, so far as it can. But if the transfer to another 
g interest were allowed, deceit would be practiced on 
; it would be easy for the money-Iender to transfer 



Tke Pleas of a Spantsh Advocate, Bk. I. 

to another the receipt coming from the debtor who would agrei 
he owed one hundred per cent. mterest, and in this way it woi 
easy for a money-lender to exact usurious interest indirectly. 
hold just this view, that it would be easy for the pirates to tn 
property captured in piracy to another person whom they 
have with them, as our pirates had this man with them. So it 
be pretended that what they could not have kept was given ti 
by the pirates. ' For while they might seem to have been w 
in giving it, still he might not seem to have been wicked in receiv 
although he might have done the plundering htmself as the enei 
those who were robbed. 

But I make this point, too, against thts man, that he would a 
a pirate here under the edict of our King, in which a ship i; 
sidered piratical whtch has more Engltshmen than foreigners. 
is the case about which the discussion arises. But if a ship is pir; 
then all who play any part on it are pirates, and consequently 
a pirate. 'Of course, what is held conceming a ship ts to l 
cepted wtth reference to the sailors. ^ No ship of itself ever in 
anybody, as Augustus said. 

The edict of the King is not to be applied to the English 
for ample provisions had been made for them even befor 
edict was promulgated. Besides, one cannot deny in this cas 
power of the King over thls partner of his Britons on the g 
that he was not the subject of the King, because it is enough tc 
him, that he had made himself the partner or the captain of 
subjects, for as this man could not do these wrongs to the Spai 
in the territory of our King, so he cannot do them in coopei 
with our King'8 men. ' See the argument which the doctors 
use in passing from a place to a person and vice versa, the argi 
which Baldus also uses in a strict sense concerning a subject plac 
subject persons. ^ He becomes guilty of parricide who gives ! 
ance in committing parricide; of breaking the peace, who gives ; 
ance to one who is breaking the peace; of violation of sovere 
who aids a subject in committing that wrong. Consequently, a 
who may not be a pirate, so far as his own actions are cona 
may be one through the actions of his associates, and may 
least held under the civil law to return that which he has rec 
from pirates. ' See, says Sotus, how much danger there is in h 
business relations with usurers (we make the same statement, t( 
thieves) ; see how their subordinates may be held to restor 
wages received from them. 

Sotus says also, in view of the fact that the ownersh 
stolen money may not bc transferred to a thief, that it follow: 
whoever should sell bread to a thief should be required to restoi 
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[of the stolen money]. In other words, 
; takes the place of the thing, and the 
jrice, " as Menochius also, foUowing hts 
case of usurers. In common with htm 
this view the more concerning thieves 
^esides, that this definition is applicable 
that in cther cases other distinctions are 
; price takes the place of the thing. " It 
which does not exist and has not been 
id such a sttuation we say exists here. 
e of money coming from the price of a 
e do say that it takes the place of the 

cannot be defended on thc ground that' 
piratical status, since this supposition 
le case of a man thoroughly versed in 
'ith reference to a man who has bought 
is been expressed that people ought to 
with prudence, so that they know the 
dealings and what their status is. 'A 
nows that a thing has been stolen and if 
I tt at the gaming table, * and in a doubt- 
lave known, because he ought to be cer- 
from whom he gets it * The man who 
ght to be sure of the status of the thing 
olds good also even if he dtd not know, 
own. And thesc condusions apply also 
pceedings. 

always holds against this enemy of the 
had taken Spanish property from our 
have made the captured property his 
within the fortified lines of his country- 
liat what had been taken becomes free 
endly King, that it is free here. 
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CHAPTER XII 

rd by Pirates and Afterwards Bou^kt by Friends 
in the Enemy's Country 

Ppears to be clearly settled by the law, as the 
ows : ' " Robbers had stolen a slave f rom you. 
: had come into the hands of the Germans. Then 
id been conquered in war, the slave had been sold. 
Trebatius assert that the buyer cannot acquire 
ave by usucaption, because in reality the slave 
: his once belonging to the enemy, or retuming 
i not affect this rule." The law says " robbers." 
es. It says *' a slave." We speak Jn the same 
s, " because slaves are things. It says " Ger- 
:nemy, just as the law afterwards explains, and 
jid therefore the Berbers in this case of ours 
paniards in qutte the same way. The law says, 
had been conquered in war." Now the Berbers, 
en conquered, nor has the property of the Span- 
i from them through victory. Cash has bought 
rates in the Berbers' country, in part, it ia as- 
rbers theraselves, to whom the pirates had sold 
to be sold. But in each case, a sale takes place, 
that of the law quoted. The law says, " had 
:en brought back through victory, but in our case 
lich our English merchants carry on in Barbary. 
:y assert that the buyer cannot acquire ownership 
ption." And therefore he would not become the 
reality the slave was stolen," ' " and when a thtng 
; the right of ownership shall be perpetual," and 
^ona fide possessor. This is the principle to be 
lies deariy to our case also. " Thc fact that he 
e enemy or retumed by postUminium does not 
r he had been merely de facto the enemy's, and 
lade his owners. This is the way Socinus, the 
is law, and I say that the alleged owners could not 
heft by bringing the enemy into their plea ; ' just 
s former owner, from whom it has been taken by 
it has thus ceased to belong, though not in strict 
return by postliminium would not be sufficient 



Tke Pleas of a Spanish Advocate, Bk. I. 55 

either to permit of acquiring ownerahip by usucaption, since the prop- 

erty has not thereby come once more undcr the control of the o 

even though it may now be daimed; and therefore the taint of 
has not yet been removed; 'possession must be gained by the [ 
owner and with futl knowledge of the facts. 

Thus the interpretation of the law which I have quoted i 
it clear that the traders did not acquire a lawful titte to this 
chandise, even though they bought it back from the Berbers 
selves; for it is likewlse clear that the Berbers were broughl 
the transaction for the simple reason that trade is not permitt 
that country, except through the medium of some official o 
treasury. Accordingly this person would give an empty appea 
of regularity, while the substance of the contract was witl 
pirates. ^ On this question, however, Ayala opposes us ; in th< 
of the slave he admits our interpretation on the score of postlimi 
but not in other cases where postliminium does not exist. Bu 
should note the general intent of the law which has in view an) 
which may have been stolen. * Likewise, there is postliminium i 
case of other things, too, if they enter the country in a lawful 
ner. And as to Ayala'3 added statement that unquestionabl^ 
property became the enemy'3, and that therefore the original c 
lost bis ownership, Socinus, as I said, denies this unquestionabl 
But let us grant its unquestionableness for the sake of argu 
Does it follow, likewise, that the property does not revert ; 
original condition? And yet this is thc question now befor 
' " If the enemy have taken f rom an island a man who had been i 
there, that man, if ransomed, no matter what chance leads t 
return, will assume the positton which he would have assumed 
had not been takcn away." This is the law as the glossator expi 
it in regard to our case, that no one by any chance may criticis 
for speaking somewhat aside from the point. In the third 1 
Ayala writes that the Atinian law has to do with citizens, not 
enemies. But this, too, has no bearing on our present case, ' 
has to do, not with enemies, but with friends and allies who bi 
back Spanish property from the enemy. Then, too, Ayala hi 
feels the emptiness of this argument of his, and accordingly t 
modestly that everyone should use his own judgment here. At lea 
considers this concession perfectly fair, that action against 
possessors shall be taken not otherwise than if the thief or his 
are Jnsolvent. But this is another question, although here, 
the interpretation would favor the Spaniards, since the p 
own absolutely nothing. For these reasons we are justified in 
cluding that the merchants did not secure a legal claim to the 
erty and that it should be restored to its Spanish owners. 
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icther the merchants can recover 
h was paid. ' Now, the law con- 
om the enemy is stated for us in 
" as is the law conceming another 
ack. Furthermore, we have like- 
ing bought back from the enemy, 
be restored to the buyer. But 
^irates, as even the pirates them- 
e former owners, stiU to be seen 
testimony. " These witnesses are 
^il one; and without rcserve, when 
:es in the crime. Now, who does 
r owners are regularly erased by 
:d marks show that the owners 
Uy were such. PThercfore, here, 
erpretation of the law regarding 
[in tbts case] with its marks still 
consequently, should be restored 
'^de possessor. 

of a thief does not manage my 
t have claimed my property with- 
us says somewhere. 'Now, the 
i^here else tn claiming that a buyer 
ion recovers the price paid; since 
he presumption of guilt, but not 
or makes restoration without re- 

a case here of purchase from a 
a f oreign nation, ' in which case 

that the price paid must be re- 
objcction ts made — that the Eng- 
cion foreign to Spain. * If foreign 
t of postliminium between them- 

such nations are enemies. Now, 
sh postliminium would not obtain 

their freedom and owncrship of 

;dy as they do at home, and the 

Foreign nations would be those 

ind between whom, therefore, and 

another law has it, and as I have 
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CHAPTER XIII 

tziV itt Fiolation of the Law Are Sougkt in 
gland by the Spanish Fiscus 

it what was sold by the Spanlards to the Dutch 
the property of the Spanish King, since confis- 
to the iiscus, and this property has been con- 

>perty is acqutred by the Bscus at once, under 
ind tbis ruling carries execution with it, since 
cial cases tn which tbere is no need of a suit, 
lay be imposed when the property is found and 
property only. Other penalties are regularly 
ction or suit and through a verdict and execu- 
rect statement of Raphad Comensis. ' Bartolus, 
itate that, when the oflense concerns property, 
sdly " falls to the fiscus without a verdicL 
s execution, then no other execution or act on 
needed. 'Ownership is vested in the fiscus at 
is acted contrary to the law ceases to be the 
[so says in this connection. Indeed, it is certainly 
pdy. ' So completely does this property cease to 
Dwner that he may now buy this very property, 
m property. ■ So complctely does it become the 
that the fiscus may act in this case by merely 
. And why shouldn't he, if he is the owner? 
1 that if a man has acquired the ownership of a 
n this way, as the titles of De ret vindtcatione ^ 
ors teach m accordance with these titles. Why 
RTier, if the f ormer owner has lost ownership ? 
ng in the air. " So true are both these f acts that 
d to be his and that it belongs to the fiscus, that 
I the fiscus for the price of it if he loses it by 
n handed over to the fiscus. These conclusions 
el perfect confidence in talking of the goods in 
, if public declaration of their ownership has not 
if a thing has been sold contrary to the require- 
: is subject to confiscation], as Duarenus and 

' [Dip., e, I, aiul Code, 3, 33.] 
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In this case a sale was made to Dutch enemies and to other aliens 
in contravention of the laws of the Portuguese kingdom, which for- 
bids commerce there with those who are not Portuguese. " Com- 
merce with the enemy is forbidden even by the common law. This 
is the common law. Let not the point of covering money into thi 
Hscus outside of the realm be urged against us as an objection, i: 
conHscation should take place under a statute or a spedal law, fo: 
this point atds the Dutch in nowise. It does not aid the others, be 
cause confiscation always resuhs from the common law, even il 
the stoppage of commerce is based on a special law, for the direo 
reason for coniiscation is derived from the common law, which con 
fiscates a thing sold in violatton of the law. However, in this cas< 
the confiscation of all this property in England is not asked for, bu 
we ask that what was confiscated some dme ago in Brazil under thi 
immediate action of the law be handed over here. We ask foi 
property acquired in that country by the Spanish King, found here 
and here to be tumed over to the Spanish King as his. In this cas< 
there ts no need of an action, as I have said. There is no need ol 
a verdtct here, unless, perchance, concerning the declaration of th( 
loss; there is no need of an execution here, except to secure a surt 
result. That matter of not conHscating outside the reabn does noi 
concern property confiscated under the immediate action of the law 
What has been confiscated cannot be confiscated again. The questior 
has no place where the offense has to do with a thing. Therefort 
this question has no connection with ours. But suppose there is her« 
not a question of confiscation, but of another penalty. " If a clain 
exists, its satisfaction is sought anywhere. Still, even tf the ques' 
tion should arise of the right to confiscate, because at present we ar< 
talking not of immovable property, upon which that question turned, 
but of movable propcrty, even that question in the present instanc* 
would in no wise concem us. Movable property is always confiscated 
cven outside the realm: " " Note that the emperor confiscatcs ' mov 
able ' property outside of his realm, and bear this in mind. The 
reason is that ' movable * property is connected with a person." Balduj 
and " the others who follow Baldus hold that it is not bound to th< 
place, and therefore comes under the control of the judge who confis. 
cates it, even if it be outside of his tcrritory. I may say also, in this con- 
nection, that they add Salycetus, Alexander, Sodnus, and Cotta, and 
they assert that this view is the more approved one. For my owc 
part, "i I add to them Romanus and Branus, cited by Natta on the 
opinions of Alexander. "■ Furthermore, I mention Ruinus, Cephalus, 
Ancharanus Regiensis, Fridericus Scotus; and the last mentioned 
writer, too, develops the subject at some length, and notes by way 
of distinction that the place does not determinc the ownership oi 
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" movable " propcrty, but only determines where an effective seizure 

may be made ; so that this vicw is not only the one more approved, 

as Caravitta writes, but it is also without doubt the common one. 

•Whatever the writcr mentioned holds, Baldus would like to set up 

:he Libri Feudorum, * and in this opposite 

would seem to take his stand, as does Mo- 

sxander. 

lat in practice he has nevcr seen the former 
^cd. But this view of Clarus amounts to 
say either that hc has seen his later opinion 
ugh the non-occurrence of a usage, a purely 
id therefore, not implying an act contrary 
t abrogated, 'nor would Clarus reach any 
e the statemcnt concerning regions beyond 
concerning times beyond his own. ' I won- 
t noticed this, but, relying merely on these 
ually holds an opinion contrary to the com- 
cornful attitude, although he indeed scates 
ilks about other views; so that, perhaps, 
'ned man urges against him may be true, 
ollccting his authorities without making any 



goes, he does not firmly hold the later opin- 
t only once, ^** although he states thc earlicr 
l times. With reference to Molinacus, who 
his own, I would say nothing now, because 

Yet if one person teaches a doctrine, why 
against thc common opinion of so many 
Baldus himself reach the conclusion that 
i^able " articles is dedded by territory, 
tes in his feudal law, such articles are 

of a territory? "They are tumed over 

as othcr writers put it. The law speaks 
) confiscates in that region, of the sovercign 
' movable " property has been confiscated, 
: of the person suffering confiscation. So, 
pould belong to the same territory as docs 
ds concern, as has been stated in the earher 
aldus commcnts correctly on that law, and 
m in accordancc with the law on whicb he 
c cites. This ought always to be done in a 
lall also understand the others, who have 

accordance with the authority of Baldus 
cewise, ought always to be donc, ** even if 
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the words seem to give another meaning. We shall understand Baldus 
and the others in such a way that they may not be incons' ' " 
we commonly do in such a case in opposition to the mere sc 
words. 

" Besides, the doctrine which holds in a feudat ma 
extendcd into another field, especially where the ruling ma 
ent, as it is here. Consequently, this argument takes this 
when the question of coniiscation is raised and when tl 
not be a delict connected with property. 

What are the points on the other side? Is it not v 
that the King of Spain has confiscated this property? 
the property of subjects, with reference to which the earl 
of Baldus was set down? But the Spanish law brought 
conHscation, the Spanish law which is the same as the '. 
the Ambassador asks for the confiscation, and he is the 
to all intentsand purposes. But it is also clear that this pr 
bought in a Spanish ^ land of Spanish subjects. " Therefo: 
pose of the Ambassador has been well founded in sayir 
goods belong to the territory where they were situated, 
the increase of anything of ours, whether of land or of 
itself ours, even if we gave no thought at all to the see 
ownership has not been transferred to the purchasers, beca 
forbids commercial transactions. This opinion is held by 
^ Even the seller could make good his claim, and the pi 
this case loses the purchase money, as in more than one j 
ancient commentator, Andreas de Barulo, has set forth i 
mentary on the books of the Code. 

It does not count for the Dutch enemy, does it, th; 
within their rights in taking from the Spanish and tn i 
stolen property their own? We claim that they have m 
ownership until the captured property has been taken 
fortified lines. This is proved by the clear statements o 
by the harraonious views of the commentators, by the sei 
cases on the point at issue. Besides, from these judgm 
count against the Dutch there followfs also a general 
peculiarly applicable here, that if property which has b 
acquired by the EKitch is held for the Spanish in England, 
property about which the case before us centers belongs t( 
iards, because it has been confiscated by their King and no 
the property of the Dutch, assuredly, it wiU be kept for th 
here in England. " All of it has been confiscated and fo 
cause the declaration of ownership has not been made, o 
was made falsely and amounts to nothing. Let the U 

' [Brazil belonged to Spain at thii rime.] 
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forth. Let the case be establtshed. Let them show that trading was 
lawful, as they boast. Then nothjng will be asked for except the duty. 
~ ' ' "1 claimed under the law. It is claimed here under the 
er judge ts bound to carry out a verdict given else- 
r learned men teach. But if he is bound to carry out 
I man, he is, without doubt, the more bound by the 
law in our case. '^A person brings suit anywhere 

which is complete m itself, so that there is no need 
From the judge, if suit is brought by an action under 
is principle holds, also, for different categories; for 
is based on natural reason, both teaches that justice 
;red to everybody — it applies, too, to differcnt cate- 
Ids everywhere. Every prince or judge is bound 
ce to anyone who asks it, since this is the ofGce 
£ce whtch clearly comes from the natural law whlch 
ywhere. Now, no one will deny that if a man who 

absconding, he can be summoned before a tribunal 

these points Covarnivias mentions, and he discourses 

rs. 

in addition to him you will notice Ancharanus, who 

vagabond can be brought before a court anywhere, 
1 a man suspected of fltght, since flight, as is quite 
a delict more than vagabondage does. "" Tbis view 
is foUowed by Romanus, Alexander, Jason, and the 
il, however Aretinus may assail it and rail at tt. On 
3, there may be one or two. " Still one point, which 
nother case, will perhaps be urged against us, that it is 
mmon to court a foreigner passing through the coun- 
■operty, nor to have my property taken from hlm. 
)ur case it may not be lawful for the Spaniard to 
ty seized for him here, or for him to summon here 

the Dutch or others passing through the country 

ty. 

ply is easy and takes more than one form: that this 
>e correct; that it applies when the fugitive can legally 
ial elsewhere; that it does not apply, if the judge who 

over the fugitive brings the suit. " Further, prop- 
■3 be sequestered, and sequestered property may not 
:ss surety has been given that the party concerned will 
: and that the property will not be dissipated, etc. 
! Dutch be sued by the Spanish Ambassador? The 
ho represents the King, seeks justice here, a judge 
in fugitives here, and without doubt always a proper 

against anybody in seeking sequestered property. 
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1 mention another point against us, " that execution ought " 
to be sought outside of a terrltory, if a verdict for the execution 
issue against other property in the territory, but to this objection a 
if it bc made, there is the reply that those who take from othcr pi 
erty in a territory must themselves fumish proof conceming it. 
sides, and thls is the point here, acquisition should not be made 
Dutch cnemies or othcrs in violation of thc law. "" It is always < 
that proscription of property, although it may stand even in the < 
of thosc who assist foreign merchants, would especially fail to \ 
in a territory from which comcs the execution for thesc goods wl 
are held hcre. But why should there not be a proscrtption cove: 
all thc goods on account of the trading with enemies ? " I add 1 
and include the opinion of Imola, explicitly stated, that, when a gi 
place has the power to confiscate, then we must satisfy thc verdic 
that place by using goods cven in another territory quite dtsti 
And this is the situation before us. Still I do not fail to note 
this objection does not artse in this case where the question invo 
real property. The doctors who could be citcd against us do 
make thts mling in the case of real property. 

> — 1. coinniiuK. nbf Aeg. Rom. de pablict.i Sttjo. L a, C it vcct 

b~<;om. d. 1. commiui. 

c— Bar. I. 43. de ju. fi. uU Aloc tdd. 

d— l»s. 1. 30. fi. de leg. I. 

t — Duir. de publlc e. j. 
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b — Tomiell. ad. Deci4. i. con*. B. nun. ijs. 
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CHAPTER XIV 

Whether the King May Rtghtfully Decide That Spaniards fVho Have 

Been Roughly Handled by the Dutch of a Port of 

the King May Sail in Safety to Belgium 

I think that our King has the undisputed right to let those 
Spaniards go in safety who have recently been defeated in battle by 
the Dutch and even attacked off a port of the King and are now 
held under blockade in the barbor mentioned. Without any doubt 
this action of the Dutch is in violation of all justice, and of the 
respect which is due to the harbors and territories of another. 
* Indeed, no light injury is done to a man, if a person is killed or as< 
saulted in his house or in front of it, as Nonius, a teacher q\ 
mine, states in perfect accordance with the common feeling of 
mankind. ^ Consequently, the Carthaginian leader abstained frora 
action against Scipio in the harbor of Syphax, when he was just clear- 
ing his ships for action and yet could not bave attacked Scipio before 
he had taken refuge in the harbor, " and no one dared to engage in 
actual hostilities in the harbor of tbe king," Livy remarks. Acts 
which violate a territory and a jurisdiction may not take place in 
harbors, for, although the use of harbors is open to all, the abuse 
of them is not permitted to anyone, an abuse which, in the case before 
us, would involve the violation of jurisdiction and of the common 
safety. 

There is no question of doubt here, nor indeed can the heat 
of battle excuse the Dutch, an excuse which perhaps somebody may 
give even on the authority of my own-books, in which he may havc 
read the following words: '"The anger of the enemy cannot be 
curbed, nor his ardor cooled," etc. ''And elsewhere, " unthinking 
heat is f ree f rom crime. A quarrel does not allow tirae f or cool deliber- 
ation. A man under the control of intense passion has not full control 
of his mental powers," etc. These facts do not justify them, *for 
in the very laws we read that anger, even when just, does not excuse 
a man, except that he is to be pumshed less for what has been done in 
anger. ' In the case of misdeeds, there is no distinction whether they 
have come from the heat of passion or not, because raisdeeds ought 
never to go unpunished. * The great Scipio, raild and ready to pardon 
as he was, actually pumshed with death men of his who were to blame 
for the pillaging of the city of Locha after he had sounded a recall 
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from the assault. Now the ladders were already against the wall, 
and the soldiery had not yet hcard the signal, " in their rage at what 
they had suffered," as Appian says. ^ But when the signat for recall 
was given, the trusty soldier of Cyrus, although he was about to 

— :*- gj^y ^j(jj ijjg uplifted sword, let hira go, and quietly with- 

: retired in quite a calm and orderly way," writes Plutarch, 
iscs this dccd recountcd in the Cyropaedia. Why, '"the 
las done a thing which his leader has forbidden, or the 
as not followed his ordcrs, is pumshed with death, even if 
1 successful." And shall the man go unpunished who has 
ed the sovereign rights of the realm of our King, and 
thing f orbidden therc ? 

> case, the Dutchman cannot say, " I didn't see," for every- 
was there did see, unless the heavy smoke from the guns 
Tom everyone the light of day. The Dutchman cannot 
in't thinlc," ^ for under the law of nations, which is well 
everybody, domains are distinct, and everybody knows 
)t lawful to commit such acts in forcign territory. There 
er deafness than the deafness of the man who purposely 
'ish to hear; no greater blindness than the blindness of 
[lo avoids seeing. ' And this was the point in the jest of 
cn he remarked that he " did not hear thc law on account 
h of weapons." The jest was perpetrated; the bo» mot 
made, too, was the bold and clcver move of the Dutch- 
ioce pursued a hostlle French ship all the way to the city 

And this incident, too, is real enough. 
ils is the question before us, whethcr the Spaniards may 
ig for permission to cross to Belgium, whither they had 
ler his royal safe conduct, Perhaps this question is rathcr 
yal Council than one which calls for advice by anyone of 
as I should say, the King can undoubtedly grant the pett- 
h there is the general remark in the law that " " permis- 
lOt imply obligation." ° Many things are lawful that are 
nt; ° many things are lawful that are not honorable. Our 
/tn avenge with considerable severity a wrong done to his 
nd if he has Dutch ships under his control, he can detain 
the Spaniards have come to a place of safety, ■* just as 
om we mentioned, kept back the Carthaginians, who were 
it, until Scipio had sailed far enough to sea to be out of 
until Sdpio reached safe water." The Carthaginians were 
■s also. " Our doctors evcn teach us that if one has been 
I a place where he ought not to have been captured^ 
even be allowed to make his way to a place of security 
ifeguards that pursuit would he difiicult. This policy was 



The Pleas of a Spanish Advocate, Bk. /. 67 

followed on that former occasion with the French ship tnenttoned 
above. She was allowed to go in advance of the other vessel during 
one endre ebb and flow of the sea. There is a great similarity betw 
these cases, and the Hne of reasoning involved is similar. 

'The blockaded man is a man held captive and is so styl 
At the present moment the Spaniards are blockaded hcre where t 
ought not to have been blockaded. Consequently, they ought to 
set free and allowed to go. The Dutch have no defense in 
word " blockade," and the smoke fumishes them no valid exa 
for this reason, not to mention others, because in all cases the s 
ereign right of jurisdiction is defendcd and vindicated if violal 
* It would be a wrong to us, I repeat it, if in our house a per 
should be taken prisoner and therefore it is a wrong if a per 
is blockaded. 

' It is for the Prince too not only to guarantee that people 1 
securely and safely everywhere in his territory, but without doub 
is for him also to punish ofienses committed against all others as s 
as against himself. ^ Kow, there are several cases when one ps 
deals with another, that the second party may deal with a third. 
take action that you may take action," as our saying goes. For 1 
reason, then, the Spaniards wUl bring action before the King, 
Princes owe securtty under the common law to everybody in tl 
realms. Furthermore, our King owes it to the Spaniards under 
special legal right which the recent peace established. In the c 
before us the Spaniards have been wronged by being attacked off 
harbor ; in the case bef ore us they are suffering injury by being blt 
aded in the harbor. They are seeking redress; they are askini 
friendly and allied King, who did not have to be injured and yet ' 
injured, to punish the deed. This happened within the jurisdictior 
the great Admiralty. ' Consequently, a serious oflense has been ci 
mitted against its jurisdiction. Action is not brought to have 
King help one ally against another, but to have him prevent the 
of any violence upon one by the other within the King's jurisdicti 
'f although the doctrine has been handed down in a parallel case 
volving allies, that one should be defended against the attack of 
other. 

But it is not real redress, if, as I hear proposed, these S[ 
iards are taken back to Spain, for this is what the Dutchman wc 
like, and he would pay a high price for it. He would even buil 
golden bridge for the fleeing enemy, as the saying goes. ■ Redres 
that which pains, not that which pleases. Redress should hini 
not help. But it would help the Dutch to have the Spaniards sen 
their distant fatherland, to have them removed from this conven 
place where they could stay and from which the completion of tl 
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e easy. "The redress, too, which is the 
ted. Now, the only fear the Dutch have, 
e sent to Belgium. ''''Thc redress ought 
Dutchman has oSended in hindering; the 
, he sbould be punished by helping them 
cannot be punished in a way to lit the 
n the opposite way. Justice would have 
ound for righteous indignation, if a man 
h when he does that which he ought not 

[ case dted of the King of France, who 
1 not so long ago; he did not send them 
re saihng at the time, as enemies of the 
hat this is a parallel case. Indeed, if the 
: against the territory of France, then it 
nor one of the same nature in any respect 
F tbe Dutch. Look at the countries, too. 
in going to Ireland to be sent back from 
vould be the dircct route from Spain to 

on their way to Bel^um, and are in sight 
the friendly shores of Belgium in four 

id, even against the will of the Dutch, 
to Spain, what else is that than to pile 

le of people whom it would be more fair 

f only the King approves. With him it 
, what punishment he would exact from 

territory and how satisfaction should be 
irds, ^^whom the Dutch could not law- 

territory of another against the will of 
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CHAPTER XV 

through the Asststance of the Treasury of the 
rbary Have Bought Property Taken 
m the Spaniards by Pirates. 

rorrect whlch I gave in conunenting on the con- 
tt is speaking of the fiscus of one's own Prince, 
he man whose property is at stake, for all who 
this law take it in this way, that the Prince may 
nership of my property. Now, surely this is 
prince. The laws are speaking of the Pnnce 
80 only with regard to his subjects. *• Further- 
>rs say that the treasury spoken of is present 
likewise spealdng of the treasury of one's own 
ry of another Prince would have no existence 
in realms distinct from one another that law 

act that the law gives redress against the treas- 
^e no redress, at least against the fiscus of the 

' does not apply where there is bad faith on 
r, as Baldus quite correctly observes on that 
itary note — Fulgosius holds the same view — 
write on the other side in his first two treatises. 
the good faith which the buyer ought to show, 
:r qualtties too which must be assumed in order 
may stand: that the Prince should have come 
n good faith, ^as, again, others too remark; 
[ be of good faith on their part. But the Eng- 
e of these goods directly from the pirates and 
'ere buying from pirates. * Still the fact would 
t thcy ought to have known it. They knew too 
tt there through the intervention of thc fiscus 
pirates, for they saw these very pirates there, 
the propcrty must have come from the pirates, 
he same marks on all the chests. Lct the judge 
of these merchants, who, when summoned here 
> have thcse marks, which indicated the owners, 
d, and were caught in the act. ' The man who 
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robs his adversary of proofs is guilty of trickery. Consequcntly he 
has admitted his evil intent. ' He shows that he is supporting a dis- 
honest cause, etc. 

^ But that constitution of Zeno is vexatious, unjust, in violation 
of natural law, in violation of the law of nations ; it deprives the other 
person of the right of ownership. Therefore its application ought to 
be restricted so far as may be, and everybody should always refuse to 
recognize the law, etc. ^ But it does not hold, unless many accept it ; 
and many limitations are applied to it. '^That point is much dis- 
cussed which concerns the peculiar prlvilege granted by the law to 
the Emperor, as Panormitanus says, a privilege not to be extended 
to the King of France. I shall set up that limitation against the 
King of Barbary, for he does not recognize or hold any part of this 
Justinian law, ^ whatever may be said to the effect that in the Turkish 
Empire the highest regard is paid to this Justinian Code and the 
grcatest weight given it in decisions there. In the case of other Kings 
thcre is no situation of this sort, for their law is not inferior to that 
of the Emperor, very often it is even supcrlor. 

I will not add scveral other rather commonly accepted points 
whlch could have bccn addcd, because I do not wish to dwell longer 
on a point that Is clear. Stlll I wIII not fall to say that, even if they 
had bought from the publlc warchouse and from public officials, it 
does not follow from that fact that the purchase was made from the 
fiscus. The purchase was made there, as thc merchants thcmselves 
rcport, in accordance with the practice of that kingdom. This would 
mean that the King should buy everything and that cverything should 
be bought of the King, as the owner for the moment, and through 
some agcnt of hls. 68 

"* But the fiscus is bound to scll property as its own, honestly, 
not with an ulterior motlve, if the buyer is to be safe at once. Be- 
sides, this sale of the fiscus must be effected through an agcnt es- 
pccially deputed for the purpose, as Alexander states in his opinions. 
It is far from true that this sale, Informal and nomlnal In its char- 
acter, is enough. The steps mentioned above ought to have been 
taken and approvcd ; yct they were not taken, nor have the merchants 
maintained that they were. Conscqucntly the solid foundatlon based 
on the sale by the fiscus on whlch the advocates on the other slde rcly 
without reason gives way. Mcnochlus reaches the same conclusion 
in a case in whlch he gave an opinlon, In discussing the same f undamcntal 
argument raised against hlm. 

Furthermore, in our case I would add that, If thls Icgal prlnciple 
is set up to govem the treasury of that land, the plrates will have 
Indicated to thcm a very convenient place, whlch Is quite close to the 
Spanish lincs of trade and occupicd by English merchants, whcre 
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CHAPTER XVI 

Of tke Edict of Ihe King, Bindtng Those Unatvc 

In times long past the question arose as to whether b 
by a general of the enemy after the sovereigns had signi 
peace really became the property of the captors, prov 
generals did noC know of the treaty. This same questi 
was again discussed shortly before this present generat 
it is bcfore us. 

' Now, my contention was that the booty could n 
captured, or rather have become the enemy's who capti 
as it appears to us now, that question is quite idle for 
reason: Clear and unmistakable stands the edict of 
which any hostile action against the Spaniard is foi 
April 24, and after that day this capture of booty tool 
has now come up for judgment. And although the 1 
might urge a very probable ignorance of the edict, sir 
far away from here on the high seas, still, even without 
in spite of their utter ignorance of it, the same principle 
from our discussion mentioned above to hold good, : 
the same necessity of restoring the booty exists. ''Fo 
sa}ring is current that the law is binding after two 
elapsed, and that in consequence positlve law may t 
(as it is aptly put in the Burchardica of Damasus) bi 
two months; *= nevertheless the judge may decide at 
when the law becomes binding. *'Now, the sovereign 
the power to bind those unawarc of the law, although nc 
or penalty would be attached to them. ' Thcn, too, it ' 
tion to bind those unaware of the law, since he indicate 
which men should be bound under It. This is the commi 
are speaking now of an obligation that has no pen: 
'Those unaware of the law are not bound under penalt 
prehensive terms of a statute taken in their fullest ser 
should the rather be narrowed in their application. Ki 
lowing the deed does not lead to punlshment; even kn 
sumptive because general !s not enough to bring the pena 
a person in the place where the knowledge is general. 
civil cases does not prejudice an absent person in any 
statements to the same efiect are found in the commenta 
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are all superfluous in our controversy, since the King's edict is seen 
to be clear regarding the time, and likewise regarding the civll re- 
1 upon those unaware of the edict The King 
lake the law operative, not after several months, 
;nochius recently decided, and he went fully and 
iscussion of the time within which a law is bind- 



icult question remains for us of dectding how 
ivords of the edict and of the treaty which com- 
le taken of what is captured after that day. We 
'ords as found in thc treaty recently made with 
ig's will is less carefuUy expressed in tbe edict. 
:se words mean that answer must be given tn 
; subsequent captures must be justified. This is 
Decius and Ruinus understand the article of the 
:he Genoese and Savoyards, in which it ts stated 
are bound to give account at Genoa, and this 
s to submit to trial at Genoa. And truly what 
nean? 'To rcnder account is to balance receipts 
ot merely to pay the difference, which may be 
i by no means appear to condemn. "^ " Account " 
'ould imply " discriminating examination of the 
ion of the act performed." Thus others put it. 
ion would point to the discretion of a good man, 
Id be such as would not sufler the act to hc nulli- 
hey express the opinion that "answer" would 

not "to pay." "Again, theologians in com- 
ng, "They shall give an account of every idle 
it it is really not the same as the other one, 
' * and that the f ault permits of atonement. " And 
of the peace artides would be rather numerous 
r intent was that booty captured after the day 
'. arbitrarily retumed. 
rence to the articles, I consider three cases here: 

occurred prior to tHe day fixed; second, where 
ter the day when peace was concluded; third, 
red betwcen these two time limits. In the first 
:ers in perfect safety; in the second, in utter inse- 
(vhich is our case, in utter uncertainty. Thus the 
at aftcr the conclusion of peace no booty at all 
le second case. Thus they prescribe that nothing 
pointed day should be brought under the law, 
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which is the first case. But if the third case is not the same as the 
second mentioned — and it is not, unless it is superfluous — it would 
undoubtedly deal wlth the uncertain, as I said, and as the words "" 
themselves, I maintained, indicate. 

But now, if this case falls within the spherc of the uncertain, 
then it will be the judge's duty to decide what regulation should be 
adopted regarding restitution. ° For even though the sovereign 
should order that anything attacked after a tixed time should be left 
unchanged, yet this is understood of unjust attack merely, and there- 
fore if the judge shall here consider the justice of the deed, the action 
will not be canceled at once. The judge will take into consideration 
the fact that, though these acts were done in the name of the state, 
yet the expense was private and the advantage private; and alsothat 
further expense has been incurred to secure pardon for waging this 
sort of warfare, so that this case is not on a par with that one con- 
ceming which I have spoken elsewhere, as I said in the beginning. 
And undoubtcdly the King will desire to interfere less with these 
private individuals than with his public servants in general. 

He will perhaps be unwilling to take the fruit of thelr toil and 
expense from men who had not heard of the edict, since he did not 
make the law binding on them until after the day when peace was 
definitely established. Let the man who maintains that the law is 
binding on tbose ignorant of it prove this from the words that 
account must be rendered of acts committed after that twenty-fourth 
day. This day concems them, I admit, and likewise an obligation is 
imposed, but what is this obligation ? Here we have a capture. The 
law says there is an obligation to give an account, it does not say 
to give back the property. No obligation beyond the one already 
fixed should be imposed upon those who had not heard of the edict. 
Of course, their ignorance should be examined to see whethcr it is 
only pretended, whether it Is blameworthy, ctc. ; " for although a law 
is not as a rule binding on those who do not know of it, still there are 
numerous cases where it does bind them, '^just as on the contrary 
the provisions of a statute are not binding on those who with reason 
arc believed not to have known of them. Now, thcse arc the con- 
siderations which make me hesitate on that question about the word- 
ing of the pcace articles. 
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CHAPTER XVII 7S 

0« Variotis Questions, Addressed to tke Illustrious Jurisconsult, 
Robert Taylor 

You ask me, honored sir, to tell you in a word what the law 
is in the questions which you lay before me, not because I am the 
more leamed, but because I am a less busy man than you. ' I reply 
that the most commonly accepted view is, that in criminal cases a judge 
may not admit the defendant to bail. There is no doubt at all con- 
cerning this view in the case of more serious crimes, whatever 
Menochius and Suarezius may say to the contrary. ''Those who 
have committed a serious crime are not released on bail, as the law 
itself says. Yet this law puts It at the discretion of the judge to 
decide what constitutes a serious crime. ' But if even a slave charged 
with a capital oSense can be admitted to bail, the privilege has to do 
with chains from whicb he may be set free by bail, but he may not be 
released from prison. ^ Chains are a very different thing f rom im- 
prisonment or confinement, Ehiarenus says on this point. As to the 
use of chains, that is, as to imposing them on a slave and requiring 
him to plead his cause in them, it is a special practice in the case of a 
slave, * as other writers note from a study of this law. Menochius 
is wrong in attacking Angelus on these points. ^ The other law, which 
does not require the holding in custody even of those who are with- 
out bondsmen, gjves no indication of the practJce for the more se- 
rious crimes. But the practice will be made clear by what has been 
said above. So much on the first question, and set forth a Httle more 
fully, I think, than you wished. 

On the second point, with referencc to the meanlng of the words 
" about to take care " {daturos operatn), which are given somewhat 
briefly in the peace articles, ' " to take care " means to desire, to 
strive, and to look after. ^ Sallust remarks aptly on the well-known 
decree of the senate that the " consuls should take care " {darent 
operam consules), that by this measure unlimited power is granted, so 
that we may therefore assert that in this case we have the greatest care 7! 
guaranteed by the direct promise of kings, as well as by the binding 
nature of sodety, to which this contract embodied in treaties is 
similar and of whlch it is a part. 'He who promises that he will 
exert himself ought to act in good faith, so far as is in him. He 
ought to exert himself with all eamestness without being soUcited to 
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do 90. ^ A prince ought to do this even to the extent of using armed 

force. This on the second question. 

On the third question listen to what Imola says : ' " You must 

conclude that, if a man has won a civil suit, he will undoubtedly be 

abk afterward to bring a criminal action." Listen to the marginal 
agree that, if a plaintid has won in a civil case, it 
blished fact that a criminal prosecution may fol- 
;>oint is not open to question, if the case is one in 
bas been brought and sustained to recover prop- 
puntshment, as all the writers explain in harmony 



quesdon, whether a man bom in Holland, tf his 
lized here later on, should be regarded as a sut> 
allowed to protcct himself by Dutch letters of 
tter of booty taken from the Spaniards, I reply 
tved, for the citizenship spoken of, obtained here 
ated, would pass to the sons. * Bartolus, too, held 
this question was raised by an actual occurrence, 
ollow Bartolus. Under our law dtizenship would 
ren if no mention is made of them in the father's 
ers, as these writers teach. "This is the case, 
Kas not yet given his consent, as Baldus says, what- 
may say in opposition on this point. I maintain 
1, at least, is held as a British subject because of 
here, ^ which makes a man a subject more than 
ract or a dclict. The domicile, above all things, 
isdiction everywhere. 

istion is whether Brukus, without deposittng the 
18 been condemncd to pay, may be allowed to ap- 
oi the King forbids this tn the casc of pirates. 
insufficient means as his plea. Who should prove 
ins? Brukus himself. •'Castrensis was wrong in 
rden on Bnikus. But tf he has insufficient means, 
.et his body pay the penalty, as the rule stands in 
brought to trial for a misdeed, who cannot pay 
:he practice, and it is a good one, as Baldus says. 
owable in this case not to demand complete proof, 
j required to fumish the proof should say that he 
complete proof] in a way wouid be impossible, 
dealing with a negative situation. And, therefore, 
sed by the neighbors is enough, or the oath of a 
2;h, etc, and yet this man is not of that sort. * If 
linal case, he might be excused from making this 
e of insufficient means. 
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HAPTER XVIII 

dcting for the Subjects of His Ktng 

:en been raised that an ambassador cannot 
King's subjects, and pcople add that thc 
lawsuits belongs to the dcputy, but is be> 
imbassador. ''An ambassador, they say, 
p with business affairs, whethcr his own or 
3n is this. Acoirsius and others do indeed 
\ burden, '^ and certain individuals charac- 
cputablc officc, but the law appears fo make 
uty with refercnce to his business duties, 
suits. Then in other cases too that objec- 
11, is it not a high honor to be the deputy 
e King's notary is in hlgh honor, although 
is an insigniticant person. 'Whatever is 
is a high honor. Mark thc ennobling law, 
'Then in the case of learned deputies, 
ege, the reproach is unmerited. 
lors not nuncios? ''Are they not holders 
imbassador in this case fills the office of 
me way as a sovereign, even thc highest, 
deputy and doca not appear at the bar in 
he task does not make a heavy demand," 
Id perform it. Even before the suit is 
ieputy, who by no means has to come into 
privilege because he has not become thc 
arc thesc objections raised to a deputy with 
)ion? Is the commission demanded? ^ Hc 
But I show from the law ' that a sovereign 
] and care for his subjccts and their prop- 
assador too would be bound to take this 
bjects and thc property of hls sovereign's 
ador stands in the placc of his sovereign. 
m in my books " On Embassies," and others 
I have shown, that these private intcrcsts 
)f ambassadors. " Besides, an ambassador 
ntervene herc in thc defense even of prop- 
aking the matter into court; hcre cspecially, 
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when there is no one to defend the cause of his sovereign's 
°Now, with reference to taking action against a plunde 
practically all these suits are against plunderers of Spania 
have this title : " That it may not be lawful for the powerfii 
their support to Utigants or to transfer the actions to them 
The other title, " On alienation to change the venue," ' is 
ance here, because there is no intent to deceive in this cas 
the ambassador must either interfere or permit the proper 
prince's subjects to be appropriated and snatched away bef 
very eyes, although the control of this property is of the 
importance to the prince, since it is greatly to his interest 
wealthy subjects. 

" The ambassador may go to law to recover losses, t( 
anticipated wrong, or to protect a ward, and here it is a qu 
the losses and wrongs suffered by the ambassador^s fellow coi 
who are in the nature of wards because absent and who hai 
to their absence, even less power than wards. If it is a 
of guarding property, the ambassador has all the more rif 
terfere, '^ for what prevents the ambassador from dischargii 
lic trust and being the attorney in possession of property 
to protect it? 'And that in spite of the opinion handed d 
governors of provinces are dealt with in the titles of the 
ia that passage where it is written that they shall not become 
in any disputes, whether their own or another'8. But the 
not speaking of these indepeadent and powerful personage: 
abroad, • for they were not evcn known until just recently. 
points, of course, as I have also said elsewhere, those govt 
provinces are comparable with their powerful successors, 
parallel must not be pressed too far. The latter are not t 
laws which apply to subjects as were the governors of [ 
They are responsible to their sovereign alone, and to him, 
alone, they have to give account of all their doings as amb 
In cases of the ICing's fiscus, as the question was once hanc 
the ambassador will undoubtedly interfere, 'since anyone 
after the interests of the fiscus. Further, this would be his s( 
own cause. In this way an ambassador could prosecute a m 
act of piracy committed against the subjects of his King, ev( 
these same persons had gone to law with the pirates on tl 
(and this was the question) , and had them convicted in a civi 
° Of course, any subject whatever who had not gone to law 
this, and this cause would bc likewise the King's own in ai 
with the terms of the treaty. 

' [Codt, a, 13.] ' [CoJt, a, 54; Dif 
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CHAPTER XIX 

Of Punisking the Fault of a Magistrate 

We say ' that fault is not taken for granted unless it 
He who charges it must furnish dear and certain proof. N 
to avoid the suspicion of imputing blame, a man is presumi 
done what a person in his circumstances would probably 
the case of officials, diligence ts especially taken for grai 
take it for grantcd that officials have done their duty witl 
and iidelity. The law makes this presumption for the 
' officials, and favors them. Every meticulous investigatio 
against them is forbidden. 

These are the facts. ' But this point holds agains 
that they must themselves prove that they have been hones 
The law says: " It is not necessary for a ward to prov 
trustees appointed to act as guardians were not suitable pen 
they were accepted as guardians, for the proof should b( 
of those whose duty it was to see to It that the tnterests oj 
were safeguarded." The doctors say that this is so becau 
have to prove that what concems their office was honestly c 
they were in office. 

Or, if you should say that there is official responsibi 
case of the ward who could not look out for himself, you 
it the more in the caae of the foreign ship bclonging to 
tanians, the ship whtch, since it was brought under the con 
official, could not look out for itself in choosing suitable g 
is this matter of unsuitable guards which Is urged against 
Admiral. Again, even if you wish, in common with the oth< 
to have the burden of proof in this matter rest on the m 
since in the light of the present situation, when they are 
not suitable guardians, we assume that they were no 
at the time of appointment, this consideration also count 
against our officiat, whose guards have not been found ! 
point of fact. ^ So we reply to that general presumptior 
of officials mentioned above, that it holds if there be no otl 
presumption on the other side. * In the present case I saj 
ing the guardians, that even a mischance is presumed to hav 
through the fault of those who were bound to keep guai 
them too falls also the proof that it was a mischance, sin 
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view of their duty to do so ought to keep guard. This is true in 

the case of any guard whomsoever. ' It is true too in the case of any 

official whomsoever when a thing has been done in violation of the 

duties of his office. "Tfae guard la also respoasible for the slightest 

nost perfect dihgence tn taking the necessary 

who says that he has shown such diligence 

it is not ordinarily found, *■ and the fault 

without trouble. ' Furthermore, all the laws 

I that public officials, even in thcir relations 

have been injured, are held for the slightest 
civil law and even for a mischance which fol- 
are held for any negligence " whatsoever " 
^that is, even for the slightest negligence. 

msible for robbery; they are held responsible 
held responsible for a loss inflicted by others; 
lat it is no fault of theirs. 
Is of ours should show how tfaey were driven 
r charge and from the possession of the ship 
heir part. No battle is mentioned, and the 
en very easy in that place where these very 
de prisoners without any trouble a little while 
lence has been offered, would not the Vice- 

1 the Dutch, as his duty, as the wrong done 
done to himself required? He is not excus* 
ould not punish them, provided he could have 
e neighboring town, the town from whicfa the 

before, or from some other place in the 
iples are taid down by those who comment on 

Likewise they state tfaat merely by means of 
'faich must be accepted and obeyed, an official 
ias he never been able to accuse those who 
[e who has failed to take action against a 
free from the suspicion of secret complicity. 

punish is a partner in crime or an instigator 
: nonsense if you should say that the Vice* 
I from his own men or from others of this 
supposing such sllence you would put his men 
I treachery, " and indeed, guards themselves 
fore tfae satire says, " wfao shall guard tfae 
' Thcn their negligence, as well as their trcacfa- 

the owner. Therefore, if the Dutch did not 
:n display of force, but crept on board secretly 
t negligence on the part of the guards, *' who 

' [JUVEMAL, 6, 1+7-1 
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did not keep the watch that night." ' 'They have 
everybody on board shlp is wont to do, at least what 
wont to do and ought to do, and especially, guards of 
ours are, who are stationed to prevent these very preds 
threatened them. ' But they are guilty of treachery 
what they are in duty bound to do, and what oth 
accustomed to do. 

This rule holds whether they know or should l 
ought to act. The law says : * *' There can be nt 
shepherd, if a wolf has devoured his sheep, and the 
not know." It says, " there can be no excuse," " ant 
tion to the unconditional obligation even in the absenc 
to meet it. It says, " he does not know," ' so that he 
since his ignorance of what should be known is thou 
tended, and, therefore, is regarded as knowledge. 
proved in various ways, for instance, when a man is li 
formance of a certain act within a fixed time and locali 
is proved] by the very fact that this action has not beet 
we have to do with such an action. * The negligence o 
like treachery. " The negUgence of the Vice-Admira 
tablished, who, on going away, did not leave another 
proper guard. *''• We have proved treachery even in i 
man who does not do what he ought to do, the ma: 
applied the requisite remedies. Who would not critic 
both the guards and the Vice-Admiral ? "He will r 
even if he had shown the usual diligence in matters o 
in this case the proven robbers near at hand made the 
than usual. 
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CHAPTER XX 

0/ fl» English Ship Sailing to Turkey wtth a Quanti 
and Other Merchandise 

If this question were raised in our country, as the 
in ordinary of the Spaniards, I should either argue for 
or say nothing for the sake of truth. But the question 
ing examined in Spain, where it is surely not unbecoming 
publish something written by me in defense of my Ei 
whether this count against the Maltese or against t! 
when even the Spanish ambassador here, Pedro de 2 
noble, eminent and distinguished for all the other virtue! 
a commendatory letter in behalf of these same English 

The facts are that an English ship, laden with a li 
small amount of similar equipment, and much other meri 
on the way to Constantinople was captured by the E 
Maltese. The Engllsh are now complaining of the wi 
ask me if they are justitied in their complaints. I, t 
slender abillty, though after considering all the po 
at first decided that all the laws, civil, canonical, the I: 
and the law governing contracts apparentljr cried 01 
English. 

Thcse are the dvil laws : ' " Let no one have the p 
port wine, oil, or any liquid to heathendom even to givi 
to say nothing of satisfying the demands of trade." '* L 
to sell to alien heathen [. . .] coats of mail, shields, 
broad-swords, swords, or arms of any other sort whatsoi 
lutely no weapons be retailed to them by anyone, and 
whether already made up or not, for it would be h 
Roman Empire, and would approach treason to fumis 
who ought to be without equipment, with weapons 1 
stronger. But if anyone shall have sold any kind of a 
to alien heathen of any nation whatsoever in violatioi 
dicts of our holy religion, we decree that all his gooi 
way confiscated, and that he too suffer capital punisl 
tbis efEect are the other civil laws and their expounders. 
the doing of that, whtch in the present case is said to h 
by the English, for no Christian will deny that tl 
heathen. " " Today by serious-minded men people w 
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the Christian law are considered heathen," says Alciatus. ^ Besides, 
.!____ rf.j.. __. L_,^L__j £qj. gygpy othcr reason; they are alien 
has in vtew, that is, they are not subjects 
heathen are subjects. Therefore, the civil 
n be today called the law of nations, and 
all Christian nations, is to the effect that it is 
« in want and not rendcred more powerful. 

• " Such an insatiable greed has filled the 
lat those who glory in the name of Chris- 
racens with armor, iron, and helmet straps, 
the heathen, or even surpass them in wrong- 
with arms and necessaries for fighting the 
eople even who in their greed act as cap- 
alleys and plratical ships of the Saracens. 
e dccrec havc becn cut off from communion 
nmunicatcd; they are to be depnved of their 
s and to be made the slaves of thosc who 
id other decrees found elsewhcre belong to 
nce, " we excommunicate and anathematize 
3US Christians who against Christ himself 
nish the Saracens with arms," etc. There 
be taken of the Turks also. Even the Sara- 
Saracens handed over the headship of their 
condition that they should give up idolatry, 
mmed, and be initiated into the rites of the 
vas readily granted by a peopte who were 
3r the honor." Why shall I speak of other 
pho followcd? They dcal with Turks and 
m law expresses itself in Iines of reasoning 
if it behooves no Chrisdan to aid the ene- 
carry these implements of war to the Turks 
arming them against the common Christian 
r Christian brothers, against Christ himself, 

; manner the law of nations wouW seem to 
is I have myself apparently proved by main- 
oks " On the Law of War," that it was not 
ities to furnish to the Spaniards supplies and 
;rvice in war, when thc Spanlards wcre ene- 
lat connection I reach this conclusion: " The 
in behalf of the English, I make now both 
against thc others who at the present time 
he Emperor and the Turk would take war- 
:. Do not unto others what ye would not 
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that they should do unto you. ■■ This rule is nature's own 
fect pattem of the law of God and man." This rule holds 1 
others are bound by the precept not to do thts disadvantag 
to the Engllsh, ' as is set forth in the rule. Others are bo 
do this disadvantageous thing to tbe English, and the £ 
bound not to do it unto others. 

Look you 1 You may establish the same doctrine by ( 
of the peace contract and of the treaty of alliance made v 
^ " Likewise, that neither nation shall fumish or conscnt i 
nishing by any of its vassals, subjects, or resident aliens, of 
tenance, or counsel, direct or indirect, of supplies, of insti 
munitions of war, or of anything else whatsoever that cou 
in war enemies private and public of the second party 
against its authority, of whatsoever sort they are, whethe 
the realms, home-Iands, or domains of the second part) 
drawing from obedience to it and from its control. No 
subjects or aliens, of whatsoever nation or quality they ar 
on the pretense of intercourse and commercc or any oth 
pretext whatsoever, aid in any way the enemies of the 
princes or of any one of them, or furnish supplies, arms, 
war, mortar-pieces, instruments for carrying on war, or ' 
like equipment. Let thosc who shall have violated these 
understand that the most severe punishment will be infl 
them, such punishmcnts as are inflicted upon thosc who bre 
and are seditious." The provisions of this contract seem 
clear against the English in this case, for it is held as c 
the Turks are enemies of the Spaniards and, therefore, < 
dinians and Maltese. The Turks are at war with the 
who is the relative of the Spaniard, and who is explici 
among the supporters of Spain in the words of the thirty-foi 
article. Consequently, it is also clear that he is included '. 
treaty of pcace with the Spaniard. ' Furthermore, I wou 
have written elsewhere that all Chnstians are at war with 
Likewise I observe that the Spaniard is one of the all 
Emperor, and that the Emperor is battling with thc Turli 
lands over which the Spaniard has the right of succcssion, 
this way it interests him too, not to have them taken from 
Besldes, the Turk would now also seem to be an enemy 
invade the home-Iands of the Spaniard. 

Now, these considerations influenced me strongly to 
opinion adverse to the English in this case, who from all 
carrying forbidden articles to the Turks, to the enemies ol 
iards. "As Comensis writcs, merchants often sin in th 
But after examining what can be urged in defcnse of the En 
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thc opposing arguments mentioned above do not present any difBcuIty, 
for they do not really present a diffi^culty, I reply that in my opinion 
the English have the right in their favor, and that the Sardinians and 
Maltese are wronging them. 

Further, with reference to the other merchandise, which consti- 
tutes far the largest part of the property concerned, the merchandise 
outside of the contraband mentioned above, I think that the English 
[)tedly right. "When lawful and unlawful merchandise 
to the same but to different persons, the lawful is not 
on account of the unlawful, nor is the lawful contiscated 
th go with the same skipper. This is the view which 
Idus, and Salycetus prefer. "This is the truth," says 
" It is the truth," Bartolus says also, and Alexander 
same remark in commenting on Bartolus, p and later Fe- 
others express the same opinion. <> This is undoubtedly 
n opinion in the casc where owners of lawful goods have 
about the unlawful goods. ^ Undoubtedly he did wrong in 
as Ripa writes on this very point, and he remarks that in 
case ignorance is presumed, etc. It is unreasonable to 
a lawful thing should be confiscated on account of an un- 
since when things are separate and distinct the principles 
: separate and distinct, as we Bnd in Baldus. It is unrea- 
it the hatred felt for one person should incommode an- 
ilycetus has it. These Unes of reasoning are general and 
:verywhere. Therefore, the view would be established 
imon usage, and on this point there is a passage in Clarus. 
at this view is the milder, and is therefore the one to be 
n this case Clarus is even assuming that the owner of the 
Js knew about the unlawful goods. Furthermore, what 
of the man in ignorance should not be taken of one who 
now, but of one who is not a partner. Otherwise, that 
d by Bartolus and by others, concerning lawful property 
>t to be confiscated with unlawful property will have too 
c, if it applies where both were in charge of the same skip- 
Baldus, to be sure, intcrprets this word by writing, " What 
another is not to be confiscated, unless that other was an 
in thc offense." Indeed this is the common opinion, 
>roperty is confiscated, whether it belongs to the skipper 
to another, provided he knew and consented," as Clarus 
t is not enough to have known, unless one shall have also 
unless one shall have been " acquiescent," as it stands else- 
ideed, the man who is associated with another in an of- 
:onsequence thereof an accomplice even. Those who com- 
, and, to quote the common phrase, those who consent to 
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it, suSer the same penalty. The phrase does not refer to tho 
merely know. Now, there are certain cases in which thc mere 
edge of an ofEense prejudices your case. Among these this 
ours is not mentloned in the books, as appears from Mer 
who recounts them. Consequently, " as our writers usually 
this case would not fall among those. But could our opponeni 
in this case any knowledge of the unlawful goods on tbe part 
English who were owners of the lawful goods, and could the; 
tain that this is one of those cases where mere knowledge pn 
one's cause? Therefore, I conclude my argument concerning 
goods with conJidence, ' for there is nothing in ImoIa's opinio 
thiaks that the laws which mention the smuggling of dutiablt 
and enact that non-dutiable goods are not subject to fine or c 
tion do not apply particularly to the case of lawful and u: 
goods carried together, and, therefore, the parallel fails, and 
goods may be subject to confiscation, as the doctors maintain 
difficulty of Imola I would resolve by simply saying that all th 
doctors faold and set forth the opposite vtew. However, other 
also which I have given elsewhere, and which the doctors givc 
prove the accepted view. 

Now I come to the second point which in general wouh 
protect even the said unlawful merchandise. The Englisfa w( 
tured en route, before they reached the place whence, as Cyni 
they could not turn back. Therefore, the property is not sut 
confiscation, because they could return and repent, as Cynus 
in commenting on unlawful merchandise. They could refuse 
at Constantinople, or tell me, wfao would have forced them i 
''Indeed in commenting on the aforementioned laws of my 
ents, the learned Suarezius in a case tike this one of ours mal 
plea in defense of a Genoese ship which likewise went to the I 
tfae Saracens with arms and other contraband goods, and w 
tured on the way. " If anyone shall have sold," says the la^ 
tice that it rcquires a completed act. Thc other laws too call 
completion of the act, as we see in Suarezlus. ' Thus in the 
the statute which forbids the exportation of grain or anythii 
the law is the basis of the common opinion that the statute : 
penalty imposed by the statute take effect wfaen the article h 
exported, not while it is being exported and is on the way. N 
tion is not weakened if in connection with this statute a u 
urged contrary to the opinion of the expounders of the law, 
usage would have to be proved, for the establishment of vi 
the most we trust the testimony of leamed men only for th( 
and times in which they lived. To be sure, thc cautious Clar 
self speaks to this effect: *' With us tfae practice is obscrve 
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out distinction of punishing men caught on the way." Now, this 
usaee will have no bearini^ on our case, for usages have to do with a 
idergo extension either in the way of place, 
ion. Therefore, the usage must be estab- 
\ of case which comes under discussion. 
is already known. 

rgument, based on Suarczius, whom I have 
ct that the English ought to be exonerated 
:his powder and the other material of this 
r the ship's use. So Suarezius in the case 
i^hich he was arguing, says that the law 
10 were carrying for a ship's use artides 
jld have been forbidden to carry. "AI- 
grain may be forbidden, still the prohibition 
ich a man carries for his own use. This 
opinion under the law, whatever Clarus 
lay add to the effect that the opposite prac- 
countrymen. To this observance we have 
s our case is concemed. 
ould seem to have been a somewhat larger 
>f similar things than could apparently be 
e. Why, I say that the battles in which a 
not admit of so careful a calculation as 
le which they had to fear they provided 
that they might have an excess rather than 
I one raise the objection that the law does 
ything to be carried to the barbarians, not 
at did not happen in this case of ours \n 
1 for the use of the ship. Furthcr, that 
les not apply in the case of these articles 
turns. *'*' In that connectlon the purpose is 
)m being led by the grain and fruits which 
rn their arms against us. Now, the purpose 
the heathen from being helped against us 
o help can come f rom such a scanty suppty, 
ioned a " whetstone," without doubt in ac- 
legal practice it wished to cover a number 
t by the particular term. Remcmber, too, 
not the same people they were three hun- 
se canon laws were published, a people un- 
articles and lacking them. At that time 
n would be applicable, even in the case of 
:d to them in ever so tiny a quantity, could 
much value property was and how it was 
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acquired. Tfats is not the case with the Turks now, as everybody 
surely knows, '^^ although Straccha may not have consid — "* **•■- "- 
setting down the opposite view, but his conclusion is in tht 
of the law. 

I add tbe fact, too, that if any of the articles which 
carried for the use of the ship were left over, the Ei 
lawfully sell them. " So, to speak of the things which 
vided raerely for one's own use, it has been held that I 
sold, if there is no use for tfaem afterward. 

By a fourth consideration I am led to the same line 
" tfaat the mere carriage of contraband is not such per j 
unlawful], because it would seem to assist in doing a wr 
in giving aid to the Turks. Tfais assistance, since in 
would be many stages removed, would not imply irregul 
nothing of any other crlminal ofEense. Thus, for instan 
who furnishes a remote incentive to homicide would not 
an irregularity. This is literally the reply made by a n 
judgment and of eminent erudition and uprightnes: 
same eflect Navarrus, who praises the man I faave mer 
down the niling that he who builds triremes for the Turk 
a very remote incentive to fight the Christians. But ' 
Turkish triremes when they werc warring against thi 
would be to assist directly in doing wrong, and it has b 
acterized by the canon law. Carrying arms to the Turk 
be a direct wrong nor a wrong at all in this sense, to ac 
tinctions wfalch these very writers make in following otl 
not the Turks today various wars amongst themselves, 
at the gates of tfae city and against the Fersians? Nc 
such articles to the Turks as will be very probably used 
Turks is not forbidden, " for no one questions the la 
helping infidcls against infidels, as Navarrus and another 
Spanish scholar, Molina, remark. Christians may iig 
Turks against those wfao are not Christians, Navarru 
he remarks that we are within the law in helping them a 
Turks. Consequently the possibility that the Turk mig 
munitions against the Christians is very remote indeec 
rather far away from the Christians of that region whi 
was or was going to be, and very far away from thi 
Bcsides, in this case we can defend the opinion of thos 
always said that a penalty is not incurred if these things 
with no intent of furthering an attack on Christians. T 
the canon law indicate this, and Navarrus adds what h 
said about assistance, although writers commonly offer 
terpretation of this law. We ought not to depart mt 
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more f rom the words [of a law] , but we ought to return more and still 
more to them. 

In our case the view mentioned above, which is in harmony with 

the letter of the law, can be the better defended, since, in comparison 

with the other merchandise, that which is called unlawful amounts to 

almost nothing. There would be very little of it, what you might 

call a makeweight, ^^ and a makeweight is not considerable, so as 

to vitlate or alter completely the character of the main cargo. The 

the beneticial, daims the judge's attention, not the less 

judicial. In this case I say that the powder was a make- 

y that the iron was, and I make this assertion for the very 

it was put on board in the customary manner as ballast to 

lip. In our casethatviewcanbethemore defended because 

actually wished to sell to the Spaniards, and everything 

d for another place, and for a place besides, where they 

to take it. 

', therefore, the innocent purpose of the merchants is 
I, in view of their purpose, so far as it is inferred from 
of contraband, the carriers are Iiable to punishment. In 
these articles which are absolute contraband, the evil 
. I have mentioned is taken for granted, they say. "Still, 
i remarks, this is not tfae presumption of the law and in 
vith the law. Suppos^ farmers, who would not think these 
iraband, were carrying them. Navarrus thinks that they 
le. Why do we not form the same favorable judgment 
<i these mcrchants who would without doubt have thougfat 
'ere not forbidden to use these articles, which were a 
in getting ballast, which were taken in very small quanti- 
ould very probably be used against other Turks. It 
vfu! to take them to the Turks under the orders in council 
[lizabeth. The EngHsh know and follow these laws of 
land. They do not know other laws; they do not know 
iws mentioned above, which have actually disappeared in 
ihall I say, in England, or everywhere? '*At all events, 
write without reserve that those admirable articles of 
!v, which we have cited above, are not followed. So, 
,ve had the fourth argumcnt, that, when the evil intent 
ibove is not shown, the penalties involved do not apply 
rchants. 

Fth argumcnt is likewise drawn from Suarezius who, as 
tioned, wrotc on a casc parallcl to ours. Hc says that 
carry such cargoes are always exoneratcd, provided they 
i manifest with an official, " and his authority is Bartolus. 
^lishmen in our case have made a manifest of these ar- 
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tides with an ofHcial and under the orders in council of Elizabeth 
they may carry them anywhere, except to the cnemies of the King- 
dom of England. 

This reasoning is irrefutabte, for atthough Navarrus said that 
a prince could not free his subjects from the application of that law 
of the Pontiff or of the Council, this condusion woutd be true in the 
case of those princes who acknowlege that they are not true sover- 
eigns. We say in the case of a sovereign prince what Navarrus said 
of the Pontiff, that a sovereign prlnce can free hts subjects from that 
law, which would onty he binding because all are bound to obey 
the precept of the Pontiff, as Navarrus, in foUowing other authors, 
puts it. """ This is the principte which thc gtossator, Innocent, 
Hostiensis, Ancharanus, and Fetynus hand down In this case concern- 
ing the power of the Pontiff and the Church. 6ut in this case the 
King of Engtand, the King now of Great Britain, witl not brook being 
made subjcct eithcr by the Mattese or hy other peoptes to the taws 
of anyone else, and it concerns the pubtic peace that no doctrine of 
this sort be Hstened to. ™ It was a very wise thing that, in the ar- 
ticles of peace, even the King of Spain does not mention among his 
friends the Roman Pontiff whose name is not usuatty omitted etse- 
where. Telt me, woutd the French brook being made subject to 
those laws? Would the Venetians? No, is the answer given by the 
men mentioned above, who wrtte that the aforementioned laws are 
not foliowed. "Others observe that these laws are not followcd, 
evcn by the peoptc of Pisa or of Genoa. This offense is ecdesiasticat, 
as Ancharanus and Zabaretta remark. Thc King of Engtand, the 
King of Great Brttain, the head and arbitcr of ecdcsiastical affairs 
in his own domain wilt sce to it. "" Indeed, even under canon taw 
thc Pontiff has onty wished to show Princcs what punishment ought 
to be imposed for this offense, recognizing the fact that on the Princes 
fctt the duty of imposing it. This is the repty which we make con- 
cerning the laws of the Emperors, which are blndtng on thc subjccts 
of the Empcrors, not on other people, and not on the subjects of thc 
King of Great Britain. 

These statements unquestionabty appty to alt taws, whether can- 
onicat or dvit. The taws do not even mention this situadon when a 
very small quantity of contraband is carried, as in the casc before us, 
along wlth a great deat of tawful merchandise. With reference to 
the guiding principte of those laws which contain the taw of nations 
and hotd att men to strict conformity, and with refcrence to our dis- 
cussion in the books "On the Law of War," we make this repty: 
From these sources they can prove onty that thc Maltese and othcrs 
may obstruct this trade, not that they may punish either in person 
or in property those who seem witling to act in viotation of this 
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law of nations, for the law of nations punishes oSenses only when 
ht to completion. ''' Now, when an offense, not 
<n, is viewed tn the light of a completed fact, 
dIIow nature, which is opposed to It, but it fol- 
hich involves, so to speak, a certain inaccuracy. 
aw of nature does not allow the punishment of 
for inflicting a wound from which death does 
is imposed, it would be an aSront, as it were, 
, as Alexander puts it. Even in the case of thc 
rhich I mentioned above, they had received a 
with the reasons stated, and they were only 
ir trade for a time. In this case, the English 
rever in consequence of the war between the 
irks which is evidently going on forever. Even 
:n only with reference to artides useful in war; 
all the goods are involved. 
g the document which contains the treaty of 
ard, we reply that the Turks are not to be un- 

■ the head of enemies, although reference was 
any kind whatsocver," for what the kinds of ene- 
: are, is explained in the very same document: 

invade the realms of the other, as those who 
overeignty of the other." The treaty does not 
on which would arise when the other prince 
alms of a third sovereign or wage an oSensive 
)t to link defense, which as a rule is justiliable 

offense, which is frequently unjust and more 
icent. It W3S wise also not to ieave it in the 
jy waging war to disturb commerce, which is a 
Now, the Turks are not at present waging war 
. The treaty does not apply to the Turks, I say, 
Is may seem to be perpetual enemies of che Turks. 
;rly speaking, " these enemies " with whom there 
ist whom war has not been decreed, aithough 
nemy rights in relations with them. " Not that 

■ being of a certain character, is properly said to 
:r, but that which is actually of that character. 

are not actually enemies of the Turks at the 
) word, which has been applied in the light of 
fit not be taken in the light of aptitude in the 
should be thought of as applied improperly. But 
put here in the treaty clearly marks enemies in 
" invading " the realms of the second party to 
nng" from the sovereignty of either one. 



Tke Pleas of a Spanish Advocate, Bk. 1. 97 

Furthermore, we must not say that our sovereign, the King 
Great Britain, with an endless state of hostility on the part of the Spai 
iards going on, would havc wished the trade of his subjects, importar 
as it is, to be disturbcd forever. Bitter would be such servitudt 
harsh, the interpretation, and not to be accepted. The interpreti 
tjon would not be the same for both parties, for our sovereign, th 
King of Great Britain, has no perpetual enemies; he and the Turk 
follow principles of law in matters of trade. "* But the interpret: 
tion should be foUowed, by way of restriction and extensjon, whic 
keeps the burdens equal, takes equatly into account the interest c 
both contracting parties, and is the tess prejudicial to one of then 
Now, cascs of this sort are numerous and common in the writings 
our doctors, and admit of no questjon. 

But if you say that at the present time the Spaniards are actuatl 
at war witti the Turks, since the Turks are wag^ng war with th 
Emperor, the relative and supporter of the King of Spain, and 
the borders of the Spanish home-Iands, the reply to the point i 
easy: The Emperor was the first to begin this war agalnst the Turl< 
which has been going on for the tast thirty years without any inte: 
ruption; furthermore, the principles of law governing the Emperc 
do not appty to the Klng; " finally, kinship, which is a matter c 
private interest, surety does not concern public affalrs. Besides, th 
naming of the Emperor among the supporters of the Spaniard couni 
for nothing in this case. Surety this fact is not to be taken seriousl] 
but it is a kind of formuta to satisfy time-honored procedure and ( 
give expression to good-witl. Now, how can practically atl the sam 
peopte be named as supporters on both sidcs without making this 
mere formuta of procedure? " People who have not given support 1 
time of war cannot properly be named among one's supporters. Th 
Emperor did not support the Spaniard in the war which was carried 
between the Engtish and the Spanlards; for instance, the Emperor an 
Etizabeth atways observed the rights of fricndship during the wai 
and the same Emperor has even been named among fiis supportei 
by our King. Besides, think of those who are calted supporter 
who have neither named themsetves nor ratified their nominatio 
by the high contracting parties. They are not bound by the artictt 
of the treaty; therefore, others are not bound either. This is tt 
reply which Angetus makes on the subject of ratification, and tt 
principle is undoubtedty sound. 

Of tess than no account is the statement that war is going on ov( 
the home-tands of the Spaniard, for the tands over which the Er 
peror and the Turk are at war cannot be catted Spanish except \ 
remote anticipation. "■ What is neither possessed nor controtled by tt 
Spaniard is not catled Spanish. '>'•'' We scarcely catt the fatfier 
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property the son's, and when we do, the expresslon is incorrect. 

Tk™ -— -*i,-_ „»— lujg Finally, the point which I mentioned, 
tltaries which the Spantard has in the armies 
irs on remembering that "^ he who gives aid 
WZT, it ts tnie, but is not carrying on war on 

! replied to all the arguments on the other 
ning merchants has been established, ^^^ in 
:ase oi doubt judgment should be rendered. 

m dcb. 
I. cotem. D. de publkan.: Gail. i. de pa. pn. i. 
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CHAPTER XXI 

0« Holding to the Civil Law in Appeals from a Judge o 
Admiralty 

The question ts whether those who profess the English c 
law ought to be among the appellate judges when an appeal i 
from a judge of the Admiralty, or wbetber those alone shi 
appointed who profess the EngUsh dvil law. For so I disl 
the two kinds of law. I do not call the one English law \ 
otber Roman, for in a sovereign state there is no law but tbat 
state itself, * and those who say otherwise speak incorrectl] 
I thought the opposing view was helped by the consideration 
may be regarded as indisputable that note should be taken 
common law also tn this court of the Admiralty, and that, ir 
quence, those versed in that law shoutd sit as judges in th 
mentioned. Then, too, we appear to have a weighty consider 
tbe fact that in the Admiralty Court the judge is ordered 
his decisions, so runs the royal letter, according to " our " law 
which designation is understood not the English civil, but rat 
English common law. ''To this effect write the commenta 
the civil law themselves, expressly with reference to the lettei 
English King. Then what of the fact that the custom is beli 
obtain of having the judges for hearing appeals here take 
those versed in either law at the discretion of the person whc 
appoint those judges, " and tbese same writers of ours hold 
a question of interpreting a usage, and the royal letter maj; 
garded as interpreting one, a single occurrence of the act in th 
way is sulGcient. But a usage both establishing and destroyinj 
dent would be presented, if we should have the rcpeated appo 
of some professors of this common law as judges. Such are t 
siderations that occurred to me in favor of this promiscuous s 
of judges. But since these and similar points present no rea 
tion to my position, I think that in this case those only sh< 
appointed as judges who, like tbe judge of tbe Admtralty I 
are professors of English civil law. 

My reason for holding tbis opinion is tbat appellate judg 
to consider whether the tirst judge decided ngbtly, a questiot 
must be decided on the basis of the law according to which 
to render an opinion, and this law is precisely that which he pr 
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w. Now, in this review of the cases ap- 

one else, I fancy, can see, what the pro- 
f law could review. What if that other 
enactments contrary to those of the civil 
nguished man that a niling given in har- 
:he interpreter should not be criticized, 
ore, if the ruling of the judge of tbe Ad- 
mce with the law he professes, that is 
-st argument. The judges who hear the 
ne dass as the fir3t judge. But the first 
ish civil law. Therefore, the judges who 
rofessors of the English civll law. ' The 

should preserve what the original judge 
Is of the same nature as the original case. 
'e {I quote the very words of Oldradus) 

review the case. Should not tbe judge 
■ decision as unjust or just? Accordingly, 
tbe second instance as it was in the first. 
ilatitude to tbe eflect that tbe substitute 
acter as the man whose place he takes? 
sort of substitute. ' The setting in whlcb 
!d determine that in wbich it should end, 
jle course to follow, and a course in har- 
re [it should end] under tbe law under 
e contrary usage is urged against all these 
presently be given to this objection. 
I argument will be that every passage 

decisions on tbe same case should always 
les our popular maxim tbat tbe continuity 
:cn; and that one part of a case sbould 
udge, and another part before another. 
1 is urged that different dedsions should 
same case. ' And so all laws always take 

constrained to render the same decision. 
ges is chosen that one decision may always 
there are numerous other points of the 

can douht tbat those versed in the com- 
tn the civil law wtll disagree ? ' '* Man- 
ement is natural," "" Those jurists have 
f open and inveterate hostility for one 
wbich we are speaking disagree ; yes, they 
Tee or else the expounders of the laws 
1 the illustrious Emperor recently decided 
ntion, for according to the pettifoggers 
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of the common law an enemy obtains a legal title to 
has captured it and kept it for a night, while accordir 
he has tirst to bring it dear through to a poinc wit 
lines. Or, if these laws are in harmony, then what i 
specialists in the civil law will be understood as like 
the specialists in the common law. Why then, pray, ! 
be convoked and wearied to no purpose, or rather, 
that a right decision be destroyed through discord, c 
sion be not corrected through discord also. " To no 
done by many which can be done by few. Badly is 
difBcuIt means, when it can be done by easy means. 
method which opens the way for these inconvenient 
not be adopted. But to join together the professors o\ 
of law, which is the method now proposed, opens th 
inconvenient wrangles. Therefore this method should 
We could not have expected as bitter quarrels from i 
the ancients £Ued with the followers of Proculus and 
tively, °by whom Justinian declares that almost all 1 
into confusion, as we may expect from these schools c 
mon law in England. Of course the ancients had one 
basic principle, but we and these pettifoggers on the 
difierent and even conflicting basic principles. Woe t 
shall litigate here before varying judges and under la 
in harmony. What, pray, may the man who receii 
dectsion in the Hrst instance expect but a decislon aga 
man who got an unfavorable verdict in the first Jnst 
he expect but a favorable one? And here will mei 
in practice be urged against me to show that this inc 
not follow, as my line of argument would lead us to e 
shall hear of and leam tbat usage, if I can, but mes 
argument proves it to be, as we have said, of decidei 
Thc third argument will be that the EngUsh con 
suitable to be used in meting out justice to foreigner: 
civil law would be more suitable. What has the comn 
land to do " with them that are without? " ' It lacks th 
the power, it lacks the language to deal with them. I 
statute of this law which would g^ve the formula fo 
in Spain, say, between a Frenchman and an Italian, st 
proceedings with reference to the transaction were 
here in England, judgment might even be given in i 
the actual law of England. PThe court ordinances 
England shall be preserved in England, but the detern 
shall be sought elsewhere, for the discriminating meth( 

' [Cf. 1 ad Cor. 5, 13: "Quid ad mc de iis, qui fons nint, ; 
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have a transaction judged in accordance with the law of the place 

where it occurred, is altogether natural. <> " I am the master of the 

world; the law, of the sea," Antonlnus used to reply and, following 

Augustus' example, he would refer those who consulted him to the 

Rhodian law, by which maritime questions were settled. Now, as 

-„— «™- ».,k™:*» »« (he civil law, cspecially in these maritime ques- 

law of nations, everyone will be judged according 

:ntire satisfaction. Then hear the words of a 

the greater part of the law of nations is Roman 

erally accepted in the Occident." ' AIso a Span- 

lose principles of the law of nadons formerly 

to the civil law, but they gradually spread, or 

to other nations, etc." This we see to be the 

il law, ' and others too take this view. Or who 

^ho does not see that this is the case? And if 

England is not suited to cases involving foreign- 

who are professors of English common law are 

cases either; those suited along with their law 

f English civil law. Now thcse are the argu- 

iced in favor of not selecting the judges m this 



l arguments, advanced above, I now make reply. 

I claim that if regard should be had to the 
, then professors of the common law also should 
appeals from a judge of the Admiralty. For- 
st judge too should give heed to those statutes, 
a professor of civil law, so Iikewise the appellate 

be solely professors of civil law. 
;r satisfies the second argument also. For what- 
)ur law," in the royal lettcr may mean, seeing 
nted to administer it is a professor of civil law, 

retain similar judges to administer It in the 

Or we may go further. Because a professor 
ited to administer this " our law " we have suf- 
: civil law is meant by that term ; otherwise, an 
hich God forbidl — ^would be appointed to ad- 
Tgent view which our commentators express is to 
act that they are not speaking exclusively of the 
nust indeed know that words, no matter how 
to be understood in harmony with the character 
m they apply — " the rescript to the governor of 

etc. — or else by the fact that our commentators 
1 England not common law but civil law itself 
rm " civil law," just as we say: ' for they surely 
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are aware that words arc to be understood according to the usage of 
the place. 

The third argument is hannless, *because it would have 
proved that each of the two forcign parties to the sult share 
usage [sc. of having judges versed somc in civil and somc ii 
mon law] with each other and with Spain. That transactii 
judgments as between certain individuals do not prejudice otl 
dividuals is fatrly shouted by the laws and sanctioncd by t! 
tatcs of reason. Then, too, usage itself is strictly limited in r 
It docs not extend to othcr persons, to other cases, etc. For : 
thing is done, " it would not be done except so far as it is 
the usage would not be such, except so far as it is in use. G 
that these pettifoggers of the common law have pushed the: 
into marriage cases, into testamentary, ecclcsiastical and ms 
cases, and into others of this sort, which still have always bce 
to be the peculiar provincc of thosc versed in the civil law, but g 
that thcy have pushed their way in, simply because those casi 
to do with Englishmen, wlth English concems, with transactio 
ried on in England; on this account, pray, shall they rush ' 
seize these cases involving foreigners? Evcn though this st 
afFairs is In part to be explained by the daily increasing po^ 
tbosc who study the common Uw, ^^still the old landmarks 
be preserved. 
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[APTER XXII 

Take away or Transfer Possesston from 
■o Have Bought Property Stolen by 
Have Bought It from the Pirates 

woman sentenced for a misdeed to work 
:n from there by brjgands of a foreign 
le, and bought back, resumes her former 
•ice is to bc paid out of the fiscus to Coo 
." From the abstract of this law vcry 
1 all whom I have seen, teach that those 
r an article forclbly taken by brigands 
wners. *> Caepolla says so in the light of 
s supplcmcnted Cacpolla. "= This is what 
^aepolla. So Picus teaches, as Menochius 
f a fugitive who could have exported the 
ch the owncr could not have recovercd 
Ancharanus, ^ who teaches the same doc- 
) buys from freebooters, holds this view, 
ing interest and damages. * Others speak 
rccovering such property. *AIciatus fol- 
it the view mentioned would evcn be quite 
:hing, the owner could not have obtained 
:he brigands by any action at law. ■ Me- 
o. And fac cites these writcrs and several 
s. Besides, he cites nobody on the otfaer 
cture that thcre is no one on the other 
on Pomatius, Bomfacius, and the otfaers 
f antua and Straccfaa, wfao speaks particu- 
n one ransoms frecmcn from a robber or 
ransomed persons as security until the 
aid. Thereforc, it is dcar that on tfais 
t be transfcrred from those who havc 
1 from thc robbers. 

onfused discussion of Covarruvias should 
hius actually cites him in support of the 
vise Covarruvias deals in a confuscd way 
jestorum. It does not follow that if an 
}e refused to those who paid the ransom, 
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an exceptio and retentio should likewise be denied tt 
two processes are more readily granted. 

The fact should not be urged against our argu 
law speaks of pirates of a foreign nation; that this 
Engtishmen who have redeemed fromEnglish pirates ] 
from the Venetians; that therefore the English hav< 
the property from a foreign source,^ ^ and that evt 
would not be foreign, so far as Venetians are conceme 

Now, I will reply that the jurist has happened to 
" foreign," which he employs, because of a particula 
comes out clearly from the written account of thc case 
fact that a maa's proper name h used diere. ' Conseq 
terpretation ought not to be restricted to the partici 
sides, the theory of the doctors ts to the general efl 
erty in the situation roentioned is not recoverable, ant 
general conclusion, even with regard to the non-fore 
theory makes it clear that tfaey have made their s( 
general way, and not with a restricted application to 
tioned in the law. Furthermore, the reasoning which 
interests of the owner, appended by the glossator to tl 
out doubt of general appllcation, and also concerns ou 
otherwise recovery would not be easy. This reasonini 
factor in the present case before us, as the judge "* v 
decision rests in this matter clearly sees. Then co 
which Ancharanus raises and mterprets in the case 
freebooters, as we have already stated. But come, let ) 
very matter of a foreign nation. Undoubtedly thc law s 
no doubt that independent allies are foreign to us." 
against tbe authority of the texts, as he confesses, : 
not be foreigners," to make the sense consistent, becau 
postltminium does not exist with allies, but does w 
° Furthermore, the famous old grammarians teach th 
is one whom we speak of as belonging to a foreign nati 
land, as coming from another people, ^ and in Virgil 
you scek a son-in-law from a people foreign to the 
think that every land which is free and not beneath 
foreign." ■> In Cicero, too, in the case of the alhes 
Roman province we find the expression '* foreign tri 
who are not subjects are foreigners, as one reads el: 
law. "There are, in general, two kinds of peoples, 

' [For tlie lake of biinging out the diBtinctiom whicb Gentili 
lowing argument aomewhat arbitrary meaiiings have been given to : 
exteraus, and extraniui. The liist two words have been rendered 
" forcignerg " and the tbiid by " itrange " or " itrangeiB," ai bi 
cntirely tatiifactory— at leatt more intelligible to tbe average leadi 
□biolete legal tetmi " exteiD) " ao " 
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the Roman people and strange peoples, and with reference to them, 

he also cites the law mentioned above, and among them he refers 

even to those with whom we are at peace and even to those with whom 

we have a trcaty. *And under the law thcre are other foreigners 

who are subjects — to use the Virgilian expression — " whosoever are 

obedicnt to our sceptre." " Under the law, the people are forcigners 

who belong to another province, even if they are not undcr a difEerent 

ruler. Thus, the ancient translator of the Novella renders aX\o6ani^v 

■a extranea (strange land). 'AWoSanof means a man sprung 

mother soil; he is of foreign extraction with respect to the 

Consequently, to put it briefly, the meaning of this word 

be double, and under both meanings the Venetian may be 

t of as a foreigner to the Englishman. He would be, I say, a 

ler as well as a stranger. Indeed, he seems more of a foreigner ^ 

f a stranger, ' for property can be left by will to a stranger, 

t to a foreigner. A foreigncr is a resident alien, not a dtizen. 

asoning of Budaeus does not influence me, since it rests on a false 

tion, arguing as he does that we understand under foreign 

1 those with whom we have the right of postliminium, not other 

s under a foreign rule. In point of fact, all these people are 

lers, ' although postliminium does not exlst with all of them. 

linium exists with those foreigners with whom we are not on 

y relations, as I have set forth elsewhere. Consequently, the 

mentioned law will have a consistent meaning, provided, at 

ndependent allies are foreigners In our eyes, and yet do not 

jch a position that we may have postUminium with them. So 

^netians, as I have said, are foreigners in their relations to 

iglish. Now, because Englishmen have bought up the pro[>- 

i this case from EngHshmen, it wIII not injure them in the 

it would not injurc a Venetian who in like circumstances had 

it from Englishmen, and it would be enough that the plrates 

cigners to the Venetian who was robbed, even if they were not 

lers to those who bought back the property. It is absurd to 

I Englishman more strlctly than a Venetian in his dealings with 

tian. The law thinks of the nation of the robbers as foreign, 

m the point of view of him who pays the ransomi since it does 

ntion him till later, but from the point of view of the party 

fhom the woman had been stolen, that is, the fiscus. But in 

the English have bought the property back from a foreign 

, from the Tunisian prcfect. 

Vgain, their case is not prejudiced by the fact that, as another 
narks, one may say that it is unfair not to be willing to restore 
property until the amount given for it has been paid over by 
ners, for this law does not apply when a thing has been bought 

' [///* = exUrnut; ule ~ exlranetu.l 
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from robbers or pirates, as Caepolla, Menochius, and others teach. In 
this case, as Menochius says, there is no place for the suspicioa that 
the buyer of the stolen property has been an accompUce, or has been 

careless in looking into the status of the seller. Thesf ' '-* 

erations underlie this law. 

Furthermore, conceming a matter wbich is not c 
doubt, this is more than enough. In fact, the conctusic 
doubtedly follow that possession, which we are not in 
transferring even in the case of robbers, should not bi 
in the case before us. "The rig^t to possess even pr 
and property beld by force is recognized, even if ow: 
cannot be acquired, for in such a case possession is ni 
even if ownership is. '"''On any other basis there woulc 
any claim to the possession of recovered property, so fa 
movable pro'perty which has been stolen or pilfcred. 
tian has lost possession in consequence of the force used 
just as he might have lost it in consequence of an inun 
session is also lost through theft. Now, we observe ths 
of movable property, when fortune inflicts a loss on u 
under the law too are lost, so that no person may mainta 
erty is retained for him, if he says ""that it was not 
to lose his claim under the law, but that it is not retained, 
this claim be made, if the contrary be established. " Ti 
approve in the case before us, because the Venettans ' 
have had such an expectation. 
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CHAPTEE XXIII 

kasers of Plunder May Keep It for Themselves 

nerchants would refuse on any condition to restore 
ers the captured property they have hought. Ob- 
ought it at Tunis, and in Tunis it is not the 
ven from pirates themselves is forbidden. But 

custom of Tunis, whichever you catl it, did give 
l with the desire of these merchants, who can doubt 
ame judgment would have to be g^ven? * In con- 
i and merits of a case, according to the common 
', the place where the transaction occurred is al- 
onsideration. But these merchants bought from 
m officer, who had, moreover, the administration 

Accordingly at Tunis they would have been safe, 
:y would be safe everywherc. " He is at once safe 
le fiscus of any prince whatsoever, according to 
Y accepted view; 'or, whatever the law may be, 
is is the actuat practice, and such actual practice Is 
Nor do princes suffer their authority to be ques- 
dare, says Baldus in this connection, to assume a 
ak against the power of princes. I am not the 
s he, " to re-spadc " thc wortd. Now, too, some 
ay to mc : *' If the merchants had bought these 
marlcet of En^and, would they have had to malce 
jwners, whether they were Venetians or English- 
' The law of England, as I hear it, says no. Why 
England ? Elsewher^e, too, I doubt not, the law is 
I at Padua. What 1 do we say with certain men that 
1? 

we be, we know • that actual pracrice, even though 
aw, is regarded exactty likc law. ^ The custom of 
ut the contract which woutd othcrwise be untawful. 
ract is tegal which is frequently used tn a district 

lawful merchants. Why then, pray, shatl thcy 
i bought from the Turkish fiscus? 
its] wilt say ^' that I said in another case with ref- 
of the King of Barbary, that only where the fiscus 
ce is invotved does that tegal prindple, the taw 
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bene a Zenone,'- hold good and that I am contradicting 
argue otherwise. But there are differences between the 
and that. * Note that the law mentioned provided th 
ceedings should be taken against the fiscus instead of t 
Now, this principle does not hold in the case of the tiscui 
which is an enemy to the Spaniards, as I pointed out tbe 
hold in the case of the fiscus of Turkey, which has trc 
with the Venetians. Accordingly, the Venetians might ani 
action there, and, accordingly, tbey could not object th: 
was now bcing handled outside the jurisdictlon of the fisc 
the sale in this case, since it is still being handled just 
bc there in the circumstances. There are other differe 
the present case and that other. Therc not only was 
made of pirates, but the fiscus did not interpose exce[ 
matter of form, etc, and here I am urging, not so much 1 
of the fiscus as I am the common legal principle of taking 
the place of tbe contract. Therefore, Ict that argument ; 
follows: Those who arc safe in accordance with the law 
where the transaction occurred, are safe in England al 
merchants are safe in accordance with the law of the pla 
transaction occurred; therefore, they are safe here in I 
Now let the second argument be : " The Atinian law 
law which deals with the taint inhering in a thing stol 
between citizens and cidzens; but the prcsent action is 
citizens and cltizens; therefore, no statement shall now 
garding the taint inhering in a thing stolen. That law 
bind these men also at the time when both Africa and 
Venice alone, belonged to thc Roman state. But such Is 
now that the states are separate and distinct. To illustrat 
replied to the same effect that the law, directing that actioi 
to crimes be taken in the place where the accused persor 
had its sanction in the legal principle in accordance wt 
whole world was subject to the Roman Empire. But tod 
by the facts themselvcs and by that splendid interpretei 
should in no way suffer alteration, I mean custom, on ai 
separate jurisdictions or principalities, this is not so, no 
relations of states which have mutual treaties. Not even ir 
of states, I repeat, which have mutual treaties, as Baldus ai 
hold against Bartolus. Baldus says that Bartolus does n 
wise on this point, and that custom is against him, etc. E 
ever the case may stand with regard to states which i 
"where Jasonandothershold withBartolusas to thelaw; 
have no treaties, the law is certainly as I have sald. Th; 

' [Code. 7, 37, 3.3 ■ [Diff., *! 
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108 not to be cited rashly, and what applies to a state must not be extended 

beyond the state absurdly. " Then let it be noted that it is valid to 

argue from crimes to contracts, for they are put on the same plane 

by the law. Therefore, if for a crime committed in one principality 

account is not given in another, as Fulgosius explains, tben neither for 

a contract made in one princlpality shall account be rendered in an- 

argument is not weakened by the f act ** that the 

:o work in the salt pits, seized and takcn from there 

foreign nation and finally bought back by right of 

sume her former status; nor yet by the fact that the 

ndits, afterwards in the hands of the enemy, then 

T defeat and sold, is likewise sald to revert to his 

3 that the purchaser cannot acquire ownership by 

tfith reference to a state and its citizens that diese 

tde, but my merchants are not Venetian citizens, 

terted, these things which have been bought back 

gs were not bought back at Venice, io which case 

iverted to their stolen conditlon. Let me emphasize 

not with a single state or its citizens that our ques- 

d in addition let the reply be emphasized that our 

not deal with things which have postliminium and 

>rig^nal] condition, for, as eveo the freebooters, 

nerchants made the purchase, would belong to a 

Turkish, so much the more would the goods have 

reebooters themselves, and here I do not mean 



lird argument I add that wbat has been enacted 
stolen property should not be extended to property 
* You must admit that theft and plundering differ 
ieologians and writers on our law agree. • There 
:s of law between them. What is said regarding 
led to property seized by pirates, even though they 
kind of thieves ; *■ for Baldus maintains that what 
ves should not hold in regard to plunderers on the 
;hwaymen, who are Hkewise most pernicious thieves. 
dus' quesrion the exception to the rule applied to 
on which he does not wish cxtended to plunderers, 
h is not excepted would remain under the rule. 
very definite rule and one qulte familiar tn the law 
effect that it is through purchase and delivery that 
ired, and that it ought not to be taken from us 
our part; and likewise that it Is lawful to buy any- 
^one. * " Everything " Is understood to be " duly " 
lot found to be " expressly " forbidden. And " in 
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a doubtful case " one should say that permission would be more 
beneficent than prohibition, etc. Nowhere, moreover, — show the con- 
trary, if you can — do we read the words " expressly forbidden " 
connection with the buying from anyone thlngs forcibly taken 
pirates from a foreign party. This is our case. These merchai 
bought wares forcibly taken from a Venetian by a f oreign pirate a 
from the foreign purchasers of those wares in a foreign place. Eitl 
show that this clear statement is false or stand by the rule. ' T 
matter is definitely in favor of him who has the nile on his side. 

Do you wish some reasoning also to show why the special < 
actment with reference to stolen property does not hold in the ci 
of goods seized by violence? 'The enactment is special on accoi 
of the frequency of thefts, says Corneus. ** I shall add from Alciai 
that a pirate commits a less serlous crime if he commits it on the hi 
seas which are under no law. ** For this reason thc Venctians : 
independent by the sheer forcc of law, because their state is found 
in the sea. For this reason this same Alciatus approves the ce 
brated reply of the pirate to Alexander; *?= in this way wc answer t 
query why Menochius says that the principles of the law incivile 
Code, De furtis,^ do not apply to wares seized by violence. Accoi 
ingly, the argument is as foUows : Under the rule even wares seiz 
by pirates belong to unrestricted commercc; but these wares a 
such ; thereforc, etc. Now, the major proposition has been establish 
firmly. ^'Then, too, it would bc cstablished by Hotomannus, w 
"On Famous Cases " writes that arrangements with pirates are 
garded as permissible becausc no law prohibits them; and Alclat 
himself so thought and writes that the pirate should be deprived of 
right of which he is not expressly deprived by law. But the scco 
proposition is onc which our opponents urge and which we nevertl 
Icss will dcny most earncstly. From this wc shall makc our foui 
argument; A thing purchased which does not come from plund 
shall be retained by the purchaser, as is certain and indubitablc; t 
what thc Venetian is now seeking does not comc from plunder; the 
fore, it shall be retained by the purchaser. The Venetian has to prc 
the minor premise false. It is he that has to prove thc identity of I 
things. *• Identity has to be proven by him who bases his argumi 
thereon. " Further, it has to be reconstructcd. Otherwise the Vcneti 
will fail to save himself, as Corncus says on this proposition. " Thi 
too, thc identity has to be proved by two concurrent demonstratit 
in addition to the identity of namcs. "" Now thc proof is diffic 
hcre, where it is a questton of things, which on account of th 
great similarity to other things of the same species, arc difficult 
recognize. Further, thc recognition of uniform things, such as fn 
• [Ctdt. 6, a, a.] 
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or such things as are here in controversy, namely, Indian silk and 
similar things, is called impossible. Let the Venetian show that the 
Tunisian governor bought these disputed wares of pirates, and that 
Dtrates carried ofi these same things from the Venetians. '' If it is 

might be otherwares, surely the identitywould 
roofs should lead to a necessary conclusion. 

difference here between this case and that 
:he goods were purchased in Barbary. There 

directly from the pirates of that which had 
om the Spaniards. Therc the identity was 
litted. There — and this is the point — the 
is had of selling was urged in objection to us ; 
jrge the laws of the place as an objection. 
n as a fifth argument that these goods had 
ans, so far as both ownership and possession 
, to be sure, is the view of Jason, that when a 

do not say with a strict regard for the law 
r possession is retained; and that such is the 

the power of robbers as well as of the enemy 
nnot be kept and there would be no hope of 
I, there Is nothing here in the statement that 

intent, that dvil possession is thus retained; 
)t should not exist here where the thing is 
.11 neither could it accomplish anything even 
iperty 80 held would be understood to be as 

things are understood to be as good as lost 
'. by men going to war with the expectation 
vill become the property of the cnemy whcn 
! the men. The hope of recovery is active here. 
lot belong to a foreign nation that hope can 
icre thcy do. Thc laws which have respect 
pply to foreign peoples. Then, too, I here 

of the Venctians that thc seller in question 
runis is a den of robbers, since they are like- 
ore robbers of a foreign nation, in whatevcr 
"" Further, while they are infidels they are 
erefore, what has been captured by them has 
-operty, and further, so true is this that the 
perty back makes it his own ; and further, that 

owners who may chance to havc bought it, 
rcnt right And tberc is no difficulty raised 
k has a trcaty with Venice and is a friend, as 
issert; for it is certain that in spite of their 
treaty and this friendship do not embracc 
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pirates. They are left outside. They are left beyond the reach of 
any public complaint. Accordingly, they are left in the general 
law which deals with infidelity and hostility. Then, too, no difficu 
is presented by the fact that goods seized by pirates do not beco 
their property; because this is true only of pirates who are not e 
mies, and not of pirates who are likewise enemies. These pirates i 
cnemies, as I say, and tfae Turk along with them is an enerhy 
the Venetians, since he protects those pirates openly everywh 
and always. But if the goods were certainly lost to the Venetia 
what grounds for displeasure have they, if Englishmen bought the 
" Cannot each individual advantage himself while he is not injur 
others ? Or is the Kingdom of England not free ? ■* The Vcnetia 
in answer to the complaint of thc French King that gunpowder I 
been bought at Venice and carried to his enemies, asserted that tli 
state was free and that no onc was ever forbidden to trade there. 
likewise dedare that my Englishmen are free and have not bi 
forbidden to trade anywhere. ■" To secure what does not injure ] 
and advantagcs the other man should be the judge's condnual a 
and even the devil should get his due, as our countrymen say. 

I shall add one thing more in conclusion. Our countrymen h 
thetr trade wtth Tunis, Algeria, and many another state taken fr 
them by this claim of the Vcnetians that those states are noth 
but piratical retreats and that there is none in them but pirates i 
that the very magistrates in them are pirates too. " The Veneti 
were inccnsed without measure at the traffic of the Lusitanians 
the Orient and at this traffic of our countrymcn they are just 
incensed. 
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CHAPTER XXIV 

Of Inquisitions and the Testimony of Turks 

With regard to ' inquisitions the matter stands thus : They 
not held where money is concemed unless the truth cannot otherv 
be ascertained. Even in the case of slaves this is the established pi 
tice, and consequently they are not held even upon a man condition; 
free or in the case of other humble and obscure men. Free ii 
must not be tortured to convict them here of falsehood, nor yet 
arrive at the truth, unless they are said to be implicatcd in the deed ; 
they waver in their testimony. So say the laws; so say the docti 
What then if our clients wavered? "The nature of the pr 
ought to be cogent, the details convincing, and so forth. ' But t 
this matter is said to be at the discretion of the judge and ther 
nothing left for us to say since we did not see the procedure. 
sufficient proof has not preceded, the confession which may have b 
extorted under torture does not injure cven those who have confes! 
not even when they persevere in their confession. Always, howc 
our presumption should favor the magistrate. But if men suspec 
of perjury and accused of crime have already been tortured, all 
more shall we be able to understand that the magistrate had g 
reason for his action. 'The Englishmen themselves, if convicted 
perjury, committed previously and without compulsion of torti 
should by all means be punished; but if convictcd of perjury c< 
mitted under torture they shall not be punished, since it was noi 
deceit but in distress that they lied; ' and where deceit is absent tt: 
is no perjury. Their distress excuses them also for altering their 
timony, which is the same as perjury. Now, I say nothing here al 
condoning these confessions. 'This question has been treated f 
by Menochius and others, but I assure you that I know well the s: 
bomness of the English which leads them to prefer ev 
thing else, and even death itself , to torture ; while ** on the ol 
hand, it is said of the Egyptians and Cappadocians that they wc 
rather die under inquisition than reveal the truth. 

* These confessions under torture surely do not injure the n 
chants to whom the property was said to belong in the former t< 
mony. Nor could the testimony of the Turks hurt the merchai 
nay, it could not injure even the defendants themsclves. ''The 
is quite definite on che point of oot accepting witnesses of this ! 
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is, especially in judicial proceedings. Perhaps the 

not be injured either, by the invoices inclosed in 
h favor the Turks, Tchile, on the other hand, the 

countrymen. You know, of course, that they too 
rks; and besides, we should examine the handwrit- 
8, take into account the place where they were found, 
'hich the Turks had here. ' There are other points 
ild look into closely, since our merchants will pro- 
narks and their own proofs in addition. Likewtse 
ap the question of the records stolen from them, 

an evidence of the weak case of our opponents. In 
ce the process has not only gone unwitnessed by us 

been completed, we have nothing else whatever to 
hants should present the better case in proving their 
ot only put themselves in safety but set the prisoners 
■ proof will overcome everything.' 
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CHAPTER XXV 

O/ Commerce wtth the Turks 

' All th« laws apparently say that commerce with the Turl 
forbidden. I, however, do not care lightly to depart from the ' 
definite rule of the law of nations ''which regulated trade relat 
without making any distinction between nations. Now, other 1 
could offer no difficulty; they can be answered In many ways, 
always truly. Those laws, whether civil or canon, do not aSect 
subjects of England, except in this way, that the English are 
allowed to have the trade relations mentioned with the enemiei 
the Roman Empire; these laws do not so aSect the English a 
make it just as unlawful for them to trade with the enemtes of otl 
as with the enemies of England herself. °Add that between pri 
and also— and this is our case — between a prince and the subjec 
another nation it is the practice that the civil law should not a| 
but rather the law of nations alone. Or why should those iaws w 
are now undcr discussion be heeded when they are no longer in fc 
but are dead, abrogated by opposite usage ? See, I have given 
replies. The third is that our King approves of the commerce, : 
accordingly, it wtll be just as lawful as if the man who issued tl 
laws were now to approve personally of the commerce and o: 
his laws to remain in abeyance. The fourth reply is tbat the I 
lishmcn were merely on the way; they had not yet completed 
transaction. The £fth reply is that this act is very many steps 
moved from being of any direct help to the Turks, and that tli 
fore this trade would not be forbidden. Thc sixth reply is th: 
is not possible to see any evil intent here on the part of our cli 
against the Tuscans or other Christians. The seventh reply is 
it is conveyance to the Turks that is forbidden, but this is a casi 
conveyance from thc Turks, the transport of Turkish merch 
^ where gold is taken f rom them through the action of the clvil 
The eighth reply is that we are not here dealing with goodi 
merchandise that is contraband. Thc ninth is that this is not a s 
of war which exists between Tuscany and Turkey; they are m< 
raiding against one another. ' War is a lawful struggle an 
stniggle in the fuU scnse of the term. 

The tenth reply is one that will overwhelm every oppo 
argument as with a monster wave, that the Tuscan in his wisi 
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will not endure this attack on the commerce of England. He will 
refuse to have the English robbed through his instrumentality of 
that which their own King gave them. This same great Duke of 
Tuscany will laugh out of court those considerations which make 
against this commerce. 

" ■ hear that cverything else is brought forward against 

L certain argumentation of ours against Hanseatic 
t here in tbe present suit be twisted against us; in 
i, I say, where commerce would be blocked forever, 
r hostility toward the Turk were felt by the Tuscan 
and it would be blocked, not by war, but — the ab- 
ly mere raids; and it would be blocked when there 
> question of Tuscany's safety, etc. Now all the 
lerations were present in that Hanseatic case. 
•e very prudent in saying that an argument based on 
ak f or tbis reason, among others, that we do not know 
istances of the cases cited. 

lave the consideration that our King does not have 
emies, so that itwould not be fair for him to be bound 
petual enemies of others, since the Tuscan is not 
3 way to our King. Or, if our King has perpetual 
will the Tuscan consent to be obligated to our 
em, against the Roman Pontiff? 



CHAPTER XXVI 

Of an English Ship Seized for the Use of the Tuscan and Ti 

There was an English ship off the Tuscan shore, alread 
and about to sail here to England, wben it was seized on th 
of the Tuscan, unloaded, and sent to war and lost on the ret 
Two counts are made against our shipowners, who now dem 
they be compensated by the Tuscan for thelr loss: One, 
Tuscan promised to make good the loss which was incurred 
fare; but the ship was not lost in this way, and thus the : 
of the one [risk] and the exclusion of the other and the l 
of man would nullify any provision of the law which mi^ 
favored our countrymen. The other count against our c 
that tbe lessee is not legally responsible for accidents. 

However, on considering the matter more carefully, I s 
our countrymen, 'in whose favor, morcover, is the ruling 
doctors expressly concerning the ship which a prince recei 
his own use from his own subjects. This ship was lost 
a way that the prince is held for the loss. ^ A prince is obli 
restore to his people what he has received from them for tl 
advantage, whether in war or peace. Now, if a prince is c 
to his own people, how much more wiU he be obligated to 
jects of another prince? A prince may take here from 
subjects with the best of rights, but not so from the sut 
another. 

The two considerations on the other side, mcntioned abo 
no weight. Thc Tuscan's bargain was not with the ownei 
ship or with anyone else who could make that bargain, and 
owner who is demanding the return of the ship. Further, th< 
about the inclusion of the one [risk] and the foresight of 
not stand in the way. 'There is the neat reply to both th: 
rences involving a similar prindple are not excluded; and li 
are all chance occurrences; they are not excluded when s< 
[chance occurrence] is expressly mentioned on account of its 
frequency, and here cxpress mention was made of warfare i 
ccrtainly ships are more frequently lost than elsewhere, b 
is no exclusion of other occurrences which in the ordinary ai 
administration of justice would have been included. 

The provision of the law would not be nullificd if the p 
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made by the indivjdual were madc with no intent to introduce a 

change ; which is not presumed, unless this ts expressly the point taken 

into consideration. The rather should this expression be considered 

superfluous than that a departure from the law was contemplated. 

And other arguments which are read everywhere in all the doctors — 

; read in Cravetta and Cephalus. The latter 

-striking, from our point of view — that, 

be in contracts made according to strict law, 

faitb, the case is endrely as I have said in 

m of perfect good faith. *'Now, a contract 

commtssion does imply good faith, * and all 

ler the law of nations are of this character; 

ract involving a lease certainly comes under 

loes one involving a commission, ■ if all im- 

under the law of nations, and a commission 

■aith. 

fact that our countrymen made thc contract 
ice, *■ for contracts with princes, as everyone 
'aith. Yet why, pray, do wc talk of any con- 
'uscan took over the ship by requisition and 
equisition? ' The one who obeys the requisi- 
; thought of as acting of hls own free will. 
in the second objcction, based on the nature 
have a commission here, '^ In which case he 
on makes good any accident and damages to 
he commission, and he who was not held by 
all these things, as Salycetus explains, in the 
iters. 

siderations are not affected by die agreement 
onstitutes a leasing, as Panormitanus notes, 
s thus it ts of thosc who "come" for hire; 
tement to apply to our people who were sent 
ompulsion; yea, whose ship was sent under 
likewise gave this rcply regarding those act- 
1 such a case. 'Further, this subsidiary con- 
of another, the principal one, and accordingly 
anding as the principal contract, even though 
lother legal standing. "This procedure is the 
leficent and should be followed where things 
mcemed. 

3st through the fault, however slight, of the 
unquestionably true that the person who gave 
responsible, as we find in Panormitanus whom 
in Hostiensis. And herc it is believed there 
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was such a fault on the part of the Tu8can's men wl: 
in charge, although unskiUed, after the Englishmen, wl 
in navigating the ship, htd been removed. " Lack of sk 
a fault. "Even he is hcld rcsponsible for any misch 
have transferred merchandise into another ship eq 
against the will of the owner. Accordingly the Tuscan 
responsible for any accident to the ship, since he set oth 
it against the will of the owner. Succor should be lent 
under constraint, and our countrymen would be rega 
just as much under constraint in the accessory mattei 
it was under constraint that they left the Tuscan their 
from him who can command brings tfae compulsion ol 
a great writer puts it.^ 
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CHAPTER XXVII 

ish Ship Which Fought with a Tuscan Shtp and fVas 
Captured 

;lish ship was captured in battle by a Tuscan ship and 
^ow the judges in Florence say that the explanation 

is that our vessel went to attack the other, while the 
ply what was necessary for defense. 
tne, your honors, if I reply that there seems to be 
robability in the premises on which the verdict is based 
in the concluslon. ' You must admit that he is presumed 
gressor " who thought that he had sufEered some wrong. 
pinion would suffice here where the intent is in ques* 
the Tuscan might have thought that he was being 
he commerce of the English with the Turks. He is 
be " the aggressor " who is under arms and waiting. 
can was the person who, as it appears from what was 
ler ships of ours, was awaiting just such merchant ves- 
' " He is presumed to be the aggressor " who ia stronger 
nent. And who does not see that the Tuscan ship was 
our merchant vessel? ' He is presumed to bc " the ag« 
} is accustomed to brawl and who carries weapons. 

such an one or the merchant? In fine, that person is 
)e " the a^essor " who, besides fitting the hypotheses 
d, is the victor. Who is such an one? What are we 
:n the verdict recites that the Tuscan vcssel fired two 
st; and so might not the Tuscan vessel be responsible 
ement? '^He who gave the challenge to battle and to 
to have begun it, and the prince from whom the malice 

adjudged to be in fault, and, therefore, everything 
ve followed is imputed to hlm as the aggressor. 
ir honors, would my opponents say that it is the custom 
lal of friendship to discharge a broadside once and yet 

the custom of a warship which is challenging a vessel, 
to asscrt its authority. This treatment the Tuscan ships 
jut to other vessels also at that time. Therefore, the 
e English was talcen against interference and threats. 
s wished to examine our ship, as is patent from their 
jthers. Therefore, they were coming to interfere with 
' our people and to intercept their trade, as is patent 
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from their treatment of others." ' Deeds reveal the wiU behind them, 
and thts deed of the Tuscans is unjust, ■ if it is true that not without 
commttting wrong the hunter trespasses on another man's estate in 
the face of the owncr'8 prohibition, and if it is not lawful to hz — 
an enemy on neutral territory, ^ and if territory is simply domi 
Let not that custom (in regard to this authority of warships) — i 
obtains anywhere — be thnist upon me now as a law of the sea, si 
that custom may be admitted ofi the coasts of the prince who 01 
the vessels, but not on another sea. ' Further, no regard should 
had for those doctors who talk freely about the custom, but 
view of the rank and file should be observed. 

^ " The defense of the Englishmen was proper, because t 
feared ofiense, ' and simply because the other man is making rei 
to attack me, I may lawfuUy take thc oflfensive and slay him. 
coursc, t do not have to wait till I am attadced; it is my duty 
begin myself." This is said to be the more humane view, a v: 
tested in accordance with facts in the courts, and " approved, mc 
over, by all the doctors," ^ " One should anticipate ofiense, that wt 
is potential as well as that which is actual." 

The defense made by the Englishmen was honorable also in 
half of the Turks, who certainly would havc been molested on bo 
the ship of our countrymen by the Tuscans. " Thus wrong is don< 
us when it is done to another who is in our home, " for a ship heri 
is likened to a home. ''Thus likewise we regard a wrong inflic 
on our traveling companion as inflicted on ourselves. Defense offe 
in protection of those whom we had undertaken to carry would h 
been praiseworthy; nor were we undeserving of mcrcy, cven tboi 
the passengers may not have been. 

The defensc offered by our men was necessary, because it i 
in the fear that they themselves, along with the Turks, might su 
some injury, and from the desire to save their propcrty that t 
rushed to arms. ' " This was the reply givcn by Cravetta in a m 
hazardous case wherc a city closed its gates in the face of its sovere 
througb fear of being sacked, and to save its property and to prev 
the vast majority of its innocent people from being involved in 
fate of a few who wcre guilty." ' But, then, if our peoplc sim 
defended themselvcs and that defense was justified, then the ofl[e 
of the Tuscans was unjustified. Or, suppose that the offense of 
Tuscans was justified also. ' " At least in the doubtful conflirt 
tween a justified offense and a justified defense there is no one 1 
will not give such a beneficent thing as defense thc preference 
offense." The morc just surpasses the just, the more cquitable, 
equitable, the more beneficent, thc beneficent, and the more jus 
pven the preference over the just. 



124 Alberico Gentili 



Or, even suppose that from our people came the offense and that 
an unjust one. Should the surrender agreed on not have helped them ? 
' You admit that they have not been captured who have surrendered 
cven from the direst necessity. Or, even suppose that thcy were cap- 
rsons and goods wben captured become the 
? Of course, we are to some extent at war 
this was a battle between enemies, which in 
luld be judged in accordance with the public 
should not be held guilty of wrongdoing and 
On the other hand, the learned Alciatus and 
if law both rule that neither the persons nor 
mme the property of the captors. Not even 
But they did not belong to thosc who fought. 
:8e sailors does not harm the owners," ' since 
derstood to have committed wrong in accord- 
}ns of the latter, and the latter seem to have 
simply after the manner of merchants. ' " The 
r hann, even if the sailors said that they acted 
nctions." Scc how even with this liberality of 
: the sailors can scarcely be harmed — and the 
:h as that. But indeed, since the sailors simply 
nd that defense was on every count justitied, 
e reach except that the Tuscans should make 
who havc been despoiled, everything that has 
le losses incurred, the expense, the interest, the 
3 the last penny? 
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CHAPTER XXVIII 

Passage-Money Is Otoed for the Turks Captured by the 2 
on an Engltsh Shtp 

The Tuscans who captured their enemies, the Turks, and 
goods on the ship shall pay in full to the Englishmen the fare 
the Turks would have paid to the English ship at the place : 
upon ; * for the victor takes the place of the vanquished, an 
and every possessor is bound by an hypothecary action, an 
passage-money everything is subject to a lien. ^ The Tuscan i 
for the whole fare, no matter what may have happened with 
ence to the persons and property of the Turks, not as a result 
situation of our men, but as a result of their own situation. 
claims upon property go with it when it changes hands. ^ Tbe 
comes under the law that applied to tbe vanquished. Tell me, 
not the Tuscan be willing to accept a daim of the vanquished 1 
if they had had any of a like kind on the goods of the EngHsl 
' He would be quite willing, you may be sure. According 
should be willtng to accept the present state of affairs, when he 
have done so if the situatton had been reversed. He should b 
sively willing now to accept what then he would havc actively 
to receive. 'The rule is, according to nature, that a loss i 
be felt where a gain was expected. This in brief in regard to th 
Now, if, as the story goes, our countryraen actually had an : 
ment to this efiect with the Tuscans, so much the dearer and 
definite would the case f or our countrymen be. 

ji slight addition for the end of Ckapter XXVI. — ^Then 
the great Duke, with that generosity of his which he promist 
countrymen unasked, will take into consideration the fact th: 
men who were skilled in navigattng the ship were taken from 
others unskilled were put in charge of its navigatton. I me: 
English ship which others not Englishmen lack the skill to navig 
well as those who are accustomed to do so. Lack of skill is accc 
a fault, and if there is even a slight lack of such skill, the lessee 
held responsible. This is certain. If I knew the men whoi 
Tuscan put in charge I would say whether they are skilled; ' ioi 
skilled who has thrice acquitted himself creditably; he ts thorc 
experienced, a master, etc. One should constder the place wbe: 
ship was lost, to see whether a skilled navigator would have lo 
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One should consider the mischance itself to sec whether it 
" illed man could not have prevailed against it. 
taken into consideration with reference to this 
;d only wtth great difficulty. This skill the 
cisted, for mischance and overmastering force 
ted; ^nor yet again is skill taken for granted 
does not come naturally, but is the result of 



for the end of Chapter XXlV.—Wit\i refcr- 
i; of the invoices, note that it is brought out 
lot on Turkish but on Christian paper. There- 
13 not written in Turkey, and the Turks perjure 
that it really was. ' Thus perjury is manifcst if 
paper goes back to a time when there was no 
rgument from the thing may be extendcd to 



[The End of Book 1] 
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CHAPTER I 
O/ the Deposition of One JVho Is Absent 

One of our witnesses offered his testimony in writtng 
jadge. The assertion was made that it was of no value, i 
was what I thought. * Indeed I read our doctors, and ] 
that all the writers on canon law and that others uniforml) 
that they are led to hold this view by many cogent argum 
the first place, by a letter of Calixtus, which leads, as it we: 
direct conclusion. In it are thcse words : ^ " Witnesses sho 
give their testimony in any written form whatsoever, but 
present it in person and orally." ' In the second place, the 
of Clement III ts cited: ■= " We have been asked whether, t 
an accusation involving matrimony, certain persons who t 
tcstimony by word of mouth should be allowed to appear b; 
of a mere statement in wrtting on a plece of paper. To this v 
that in such cases, except by way of presumption, a written st 
is of no weight, so far as reaching a decision is conccrned 
other legal confirmation support it." • Now, it is to be o 
that both decretals reject written documents of all sorts and 
an oral statement and word of mouth. 

In the third place a rather strong argument is drawn frc 
decretals, to the ellect ^ that a judge ought to constder the > 
the witness and should observe the agitation whtch he fecls, an 
in his speech, and should interrogate the witness in person, an< 
like this are noted which would not be in his power in the cas< 
who puts his testimony tn writing. Likewise they even maint 
in an inqulry a representative should not be admitted in the 
criminal action. ' " We blush at saying many things which 
not blush to set down in writing," says Baldus. ' " For a le 
no blushes," says Cicero. 

The fourth argumcnt is ■ that a discourse worked ovei 
evidence, and a written discourse' would be one which h: 
worked over. Now in consequence of this argument, Felyr 
vigorous way and the teacher of Felynus C" Franciscus Ai 
support the view of Salycetus, ' who says that he does not ; 
of such a witness, even if hc tn person read to the judge the d< 
tn which his testimony is contained, because (they say) sucl 

' {Dttr., a, 3, 9, is-l ' [DtcrtL. 4, i 
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ness seems to submit a statement whtch has been worked over. But 

they are also led to this conclusion by the argument mentioned above 

that the expression, the color, and the steadfastness of a witness are 

observed better when he testifies without reading from a manuscript. 

Salvcetua himself took the position that the words of those who 

ild be set down in writing by a notary. To this 

retinus replies, as well as to another point made 

jrthermore, Baldus urges this point also that a 

judge would " in no wise " establish a point, even 

lestion had taken an oath in advance in the trial. 

makes even a more sweeping statement that it 

'itness in person should bring the document to the 

that the truth was contained therein. " Conse- 

mus makes the general statement that if witnesses 

if their testimony is in writing they ought " never " 

h argument is that of Aretinus. He makes the 
d deduction from can. relatum, 5, qu. 2 ^ that the 
ihould apply to the prosecutor and the witness, 
:cutor should not be absent, and that the witness 
ent and give his testimony tn writing, and that, 
3uld be " no " legal evidence in the one case, just 
:cusation " under the law " in the other case. 
*gument is that others, too, would call this testi< 

value. " Then shall he, whom no one would be- 
ike an oath while laying hold of an altar, establish 

means of a letter whatever he wishes? " Cicero 
a letter." Apuleius in his well-known " Apology " 
>on which my brother makes an observation in this 
frora a pamphlet." Now these are all the point» 
i of ours which I have to discuss. 
re are other points in his defense which would 
: acceptable. ° There is Bartolus, who wrttes to 
, may a witness present his testimony in a written 

may do so. Still if the judge should wish to see 
im speak, he may well do so, because he will see 

in an agitated way or not." " Moreover, Alex- 
gerus agree with Bartolus, and Decianus does ao 
(pay, for he is vigorous in extolling the authority 
even thinks that more credence should be given 
is Angelus Aretinus used to say, than to all others. 
luthority Decianus also says elsewhere: " What- 
etus, and the others seem to maintain in ooposi- 
' iDttr.. t, s, », I.] 
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tion, still it is enough that Bartolus, a jurisconsult of great authority, 
thought this." But I pass over these points. I say nothing in addition 
about the authority of Alexander. I do not rest my argument espe- 
cially on the fact ' that here and there Baldus and Butnus have \ 
the same view as Bartolus. I fight the battle in other ways. 

' In the first place there would be the consideration that 
edict concerning witnesses is permissive. Therefore, to my mind, ft 
like reason the edict concerning testimony would be permiss 
and what we do not find expressly forbidden and disapproved i 
right to do. But this matter about which our discussion centers 
not been prohibited, as my brother also confesses. 

The second reason is that, stnce a witness (at least in civi! su 
may refer to what has been said before, even if what has been ! 
has no point — ^ this is the common opinion — therefore, a witness i 
refer to whaC he has written, and this parallel Alexander, Myn 
gerus, and others draw. "Even Panormitanus says that a wib 
may refer to what has been said before, so as not to involve him 
through forgetfulness in the crime of perjury. This reason is v 
here too. Panormitanus also says that an appeal which the appelj 
has reduced to writing and presents to a judge is valid, even If 
appellant should not read it, for he seems to satisfy the requiren 
of reading it by basing his case upon it. The like situatton t; 
may constitute the thtrd argument. 

The fourth argument is drawn from the ruling by the s: 
writer to the elfect that notarles, when bidden to announce a 1 
tract, satisfy the order if they bring the documents and leave tl 
with the judge. 

The tifth consideration is that the evidence of those who 
absent Is not altogethcr rejected, "^but the authority of witnc; 
who appear in person is said to have a certain value, and testim 
which we are in the habit of reading has a diflerent value, so I 
the authority of such testimony would certainly be worth someth 
Besides, the question in this case does not even concern one whi 
absent, but one who is present and presents his testimony in wrii 
to the judge after taktng an oath. 

The sixth argument is drawn from law 14, De dote praeiega 
itself in consequence of which Bartolus sets down there this opinioi 
his, and in it we read of valid written testimony. It is valid in that ( 
without doubt if the judge had to reach a dccision in accorda 
with it. Panormitanus is utterly absurd Jn saying that the testim 
was valid there because it was not contradicted. Who revealed 
f act to him ? How is that probable ? Since, if the testimony had b 
contradicted, it would not have been approved? Is this Pai 

* V>'S-. 33. 4. »4-1 
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mitanus? And in begging the question he takes a stupid course. 
Even the other point ' which other writers also have is not apposite, 
10Q t\,-,* Pnllianiio \n thof /^ase is Rot a tnic witncss, for even if the doctors 
i this law it is laid down that the testamentary 
:he unspoken wish of the other person, is valid 
favor shown the dower right — and so PoUianus 
tness — still this interpretation is absurd. * Alci- 
he fact is clear today to all who know the ab- 
he captatory disposition of property g^ven by 
s who say that an arrangement which has been 

the other person ts captatory. Besides, it is 
us and Covarruvtas to say that in quite a large 
nanuscripts the reading is not iuratus scripsit 

after taking thc oath) but rogatus respondit 
;tioncd). Covarruvias says that iuratus scripsit 
1 as propria manu subscripsit (he slgned with 
t the discussion in that connection does not con- 
teposes with the solemnity which accompanies 
'his last point ts the same point as the first one 

it is besides disproved by these words of the 
iuratus. Aretinus foolishly explains thcm as 
;nce of the husband, outside the courtroom, 
tus (having been sworn by the husband of the 
ings are conducted tn the courtroom, since it is 
dminister an oath to a witness in the courtroom, 
se also it is disproved by these words, eum cuius 
im (he who conducts the examination will 
licate that the transaction takes place in the 
vc not been put in tautologically by Scaevola. 

witncss also. AU of them call him cvcry- 

no reason can be given why he should not 
lus the opinion of Bartolus is on my side. In 
dd that thc Venetians are said to observe the 
aving a witness give his tcstimony in writing, as 
ilcments to Panormitanus bears wttness. In this 
fact, Ludovicus Romanus says that the usage of 
d a method of proof which is invalid undcr the 
im of Bohemia, in thc Archduchy of Austrta, in 
rc the practice prevails of allowing noble and 
to scnd to thc judge a written and sealed docu- 
1. We understand that this method of giving 
onablc. What was the usage at Rome? There 
d seems to have prevailed, as we infer from 
}rum quae recitari solent (testimony which is 
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usually read out). Tfae condusion follows too from tfae fact that 

Hadrian says that therc is no place in his court for " written " 

cvidence, for fae indicates dearly enougfa that tfaere is a place for it 

in the courts of others. " Indeed, on the basis of that law, Cujacius 

and Brissonius make the observation that this was the si*""*- — "'*-- 

the downfall of tfae Republic; tfaey add tfaat wfaile 

conttnued absent persons, even by means of a wrltte 

did not give evidence in public trials, but tfaey were 

ff.ve oral evidence in person before the court. " In publit 

say. Therefore before otfaer judges even wfaile t 

lasted it was not tfae practice [to exclude written testimoi 

I give in addition thesc words of Harmenopulus : " Whe 

are made it is undoubtedly necessary to produce tfae witn 

statements do not suffice." Conscquently, if in crimir 

is necessary for the witnesses to make a personal a^ 

dvil actions it is not necessary. Tfais would be the e 

offered in support of tfaat party wMch we are defcndi 

party would not be put in the wrong by the reasons j 

other side. 

Now, the first reason does not stand in tfae way, 
tfae autfaority of tfae Decrelum would not be so cogent as 
Calixtus is not even speaking of the situation wfaich c 
fae is speaking of absent persons, but our case concerns a 
is present and tells in a continuous written narrative wl 
in tfae case. 

The second argument does not stand in tfae way, bec; 
is talking of a special case, as we noted, of an accusat: 
marriage. " Concerning an accusatton involving marr 
issue tfaere; " tn sucfa cases " is tfae response tfacre; " jn a 
action " Panormitanus would understand tfae topic th( 
was just saying that there were cases under the Romar 
wfatch this testimony would not be admitted, tfaat it was 
in criminal actions. The case discussed by Clement wouh 
It would be a matrimonial case whicfa ts regularly ti 
criminal matter even in this connection, " and it is a 
characteristic of matrimony that proofs which are valid 
with another subject would not be valid faere. Besides, ; 
observe, the question tfacre concerns divorce so tfaat thc pr 
should be so much the stronger and more particular. I w 
tfaat chapter deals with an accusation, not witfa testimon; 
has been put under tfae title on accusations, and tfaat 
the rubric which has to do with testifying is lacking in 
" Moreover, as we are in the habit of accepting wi 
readily than judges, so perhaps tfaey ougfat to be accepte 
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ily than judges. The reasons are common in both cases, for the 
material which makes up the proofs is often lost, if it is curtailed. 
'''' Now, in the matter of admitting an accusation in writing against 
" no one," elsewhere also the canons and laws say, " in writing it 
should never be received," etc; still the first response is more definite, 
for the rcason of Aretinus, the fifth argument urged against us, is in 
o this later responsc. Still wc will rcply evcn to 



ird point comes the reply, "that In reality thc 
of witncsses in such cascs has becn put at the 
[ge, and he ought not even to do that which the 
le argument calls for, sincc we sce that cvcrywhere 
under the law is intrusted by the judgc to others. 
stancc Nellus alsp maintains that this reasoning 
ice and about hesitation would hold in criminal, 

since in civil actions the judge can intrust the 
lesscs to another person. There are like points 
in his trcatise " On Witnesses," where he also 
position as we do in the question itself. But, 
)roposition of thc said argument is not dcfensible, 
:e that even a man who has written his testimony 
lay grow palc, may faltcr, when in person, in 

court, aftcr taking an oath, he offers his docu- 
This proposition may hold whcn the writer 

absent. AIl the arguments on the other side 

is abscnt, whethcr witness or prosccutor. In 
: required to make an accusation in writing, al- 
idden to make it in written form [only], i.e., as 
ocument, in a letter, in sealcd form, "as Har- 
epcat this second opinion of his, whicfa also secms 

" If anyonc offcr the deposition of a person in 
stimony is no longer to be accepted." But hc is 
sent witncss whosc dcposition another pcrson pre- 
y which is given by one who has not takcn an 
vitnesses are thosc who havc taken an oath, as 
n the diflcrence between testimony {testimonia) 
s) ; "" and the writcrs on civil law are entirely in 
1. Now, this man who has been swom also is con- 
Even thc point mentioncd above about faltcr- 

strong, " since oftcn pcoplc are agitated, grow 

things of thts sort through weakmindcdncss, 
cr hand, others bear themselves in this situa- 
pith unchanged expression, and they even, though 
t times show diffidencc in speaking, trcmble and 
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grow pale, and indeed, although they are speaking the tnith, they 
hesitate, they support themselves on something, they mcasure all 
tbeir words, as everybody should who regards the sacred character 
of testimony and the sense of honor attaching to it. They know 
what the force, what the authority, what the wcight of this whnle 
matter is. The rest, with no regard to all these considera 
mindful of rcligion, indifierent to the dcity, are in no wisc i 
in giving evidence, even when it is thoroughly false. To i 
Cicero speaks of both thesc classes of pcople in two oration! 
Now, let the reply to the fourth argument be that a wi 
course is not the worked over one to which the law 
the case of witncsses. Objection is made to that discourse \ 
been composed by several witnesses so that all of them ma^ 
be in harmony and spealdng the truth. Consequcntly, thc law 
spcak at all of onc witncss, but of sevcral witnesacs : " Whe 
have submitted one and tfac same preparcd statement." A 
statement of anothcr sort would not bc objected to. Th< 
cbaracter of an oath, the authority which tcstimony has, c: 
" Remember, judgcs, with what labor you are in the habit 
ing yourselves not only as to what you may say by way of 
but cven what words you may use, etc," as one reads in 
writer, Tullius, in his oration for Fonteius. *•■> Our writers 
also that a witness who spcaks fluently is presumcd to be subor 
I do not fail to notice Budacus' note to Accursius in that c 
on the word " extemporaneously " contained tn the law. 
law, with the interprctation of Budaeus, disapproves of ; 
basing his repltes on a note book; it does not object to 
testimony. The judge may interrogatc thls witncss, if hi 
hc will reply extcmporancously; this questioning the opinioj 
tolus presupposes. The witness appearing in person witli 
ment has communicated his willingness to repeat everytli 
ncw cxamination, and by word of mouth. Herc the judg 
advantage, may have recourse to Decianus, who reaches tl 
sion that whcn a judge can recall a witness of this sort an< 
this obstacle he ought surely to do so {" this opinion z. 
writers have previously held) , since the judgc, so far as he c 
to help build up, not overturn, proofs. 

The reply to the fiftb argument, that of Aretinus, is tl 
spcaking of the case of an abscnt person. Different ts the ■ 
person who, though present, has to make the accusation like 
documcnt. Thereforc, a witness is not comparable with h! 
witncss does not have to give tcstimony with such formality 
pose this situation also results from the favor shown to tl 
,of evidence. 
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Tbe reply to the last argument is that, in the case oi an absent 
'' ' " ' '"lat mere unswom statements hold, and yet not 

case to decrease the confidence put in the evi- 
mony creates a presumption at least Hostiensts, 
11 late writers teach, according to Vivius, and 
larmony with Clement. Id this case, moreover, 
es the opinion of Bartolus ts held to be correct 
leld to be correct in the case of a man who can- 
t Bartotus observed also, but so as to retain in 

it would not be a substantial element in testi- 
: given by word of mouth, if it can be given 
bstance itself would not change. " It is com- 
rrect procedure if the witness in person even 
he case of an incident which ts very involved ; 
sancy and inadvertence, as Felynus and Areti- 
ly for the same reason in the case of any wit- 
memory, even in connection with an incident 
s held to be correct if the witness is not under 
:ase the argument of those who maintain on 
; truth may be inferred from thc change in 
on, loses its force, as Decianus say s. And this 
re, in keeping with the opinion of Bartolus, 

be, in order that every man may be presumed 
I. But there are also other reasons for holding 

pass over as less apposite here. 

■o. c. ig. ubi et Fely. de tnti.i Cujae. d. z. et p. D. de tmi. ct 
Rom. 1, sdmonendi. tl lon. 104.: Rip. 1. 1. prin, n. a?. de V. O,; 
iio.; Tartit i. cona. S6.; Viv. co. op. 

tc tciti.; Fulg. I. 33, |. I. D. II. 13. 15. dg praenr. 
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CHAPTER II 

0/ Money Given to a fVitness 

ictors assert that the expenses of witnesses should 
iore there is no doubt that money for these expenses 
1 to them. Indeed, " as Ancharanus says, it is not 
s forbidden, "* and therefore to have induced wit- 
nd testify, by offering them money, would not be a 
ry had been solicited, becausc money may be given 

of travel and to cover expenses. ' In the matter 
e which the witness may havc incurred at home are 
the more commonly accepted opinion runs. Money 
1 him to compensate him for the work which he has 
■m which he supports himself and his family, as 

in following an opinion expressly given by Baldus. 
dd Fulgosius, as well as Andreas Gaillius who, be- 
rities, cites the Delphinal practice. He says too that 
:ry just and quite reasonable. Felynus too, in fol- 
'emarks that it is lawfut even to give money to a 
:nsate him for the losses which he has sufEered, for 
is becn robbed by highwaymen while coming to give 
d when money is given in this way the value of the 
veakened. 
of no moment 'that Francus and Gaillius whom I 

seem to write in oppositlon to this doctrine that 
d be paid to the time or the emoluments which a 
; because of his absence, since a witness should not 
giving testimony, but should support the truth with- 
Francus writes that a mistake is often made in 
use witnesses allow not only their expenses to be 
ir losses also to be made good, or they ask to have 
narks that this is contrary to the explicit dictum of 
ould be bome in mind, and that it violates the pro- 
law which allows the payment of expenses only. 

would not approve of the testimony of a man who, 
penses, receives anything in violatton of the prohibi- 
. These points are of no weight, I say, "" since 
isage cited by Francus and Gaillius says; " The ex- 

the losses, of witnesses ought to bc dcfrayed." 
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Whether they ought to be is another question from the one before 
U8, whether they can be, as Felynus in harmony with Baldus properly 
notes by way of disrinction. Now, the rcason which Gaillius gave 
is not well based, since the point which he proposes for discussion 
concerns the avoidance of a loss, while the condusion which he draw 
has to do wtth seeking gain. Moreover, the law grants expens 
and compensation for lost labor; as the dictum nins, " let him gi' 
expenses." ' It does not forbid the furthcr giving of money lat 
on, provided it has not preceded the agreement. 

Wc say further that the corruption of a witness is lawful. ^ 
witness may be led by a rcward to tcstify to the truth, if hc wou 
otherwise refuse, as, following Archldiaconus and Baldus, oth 
writers assert wlthout hesitation. ' Archidiaconus spcaks to tl 
effect: " Hugo says that it is lawful to make a gift in public 
secure a just verdlct and true testimony. The laws which stand 
thc way apply whcn it 13 doubtful wlth what purposc the gift 
made, according to Laurcntius." *" Baldus says that this is by w; 
of precaution, not for purposes of corniption. Furthcrmorc, Ri| 
clearly observcs that thc reason for thls ruling is that a witncss wl 
refuses to testify is prcsumed to have been corrupted, " as Panorn 
tanus says, and as Ripa adds, by a party — the one for who 
advantage it would be, as I add from a correct " old formuj 
Consequently, Ripa concludes, by corruption from the other side I 
can bc induced to testify, ^ since it is lawful to thwart fraud by frai 
and, thercforc, would be so in a trial. Joining with Baldus, I wou 
say that what is a matter of precaution is not corruption. *> It is a ca 
of corruption and it is unlawful when a person, seeing that he 
attackcd by perjured witnesses, fights badt in the same way, wi 
pcrjured witnesses. ' I know the assertion is also made that a witne 
receiving money, even though hc testify to the truth, commits p( 
jury. But this conclusion would apply to thc witness himsclf, n 
to thc man who calls him, nor to the evidcnce, if principles whl 
have bcen acccpted in the past are recognized now. It stands to tl 
credit too of the man who calls the witness tfaat he has given tl 
money publicly. Thc fact that the transaction goes on in pub 
clcarly removcs the suspicion of cvil intcnt, as Menochius has e 
plained cvcn in this case. When the intcnt with which the money 
given is doubtful, then the laws which forbid giving apply. Tl 
demand of Felynus, in company with Hostiensis and Butrius, who 
hc citcs, that the judge be informed in this matter of refunding expens 
or losses as a safeguard against evasion of the law, is justified on 
when thc transaction docs not takc place in public, and, therefor 
evasion is fcared; but when the transaction takes place in pubUc tl 
suspicion of cvasion disappcars, and the rcmark of Felynus do 
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ot even find that opinion in HostiensU 
n c. I, De testibus,^ which Felynus cites. 
>ply, nor would this assertion be made 
: is lawful even to bribe a witness, for 
h^tdence in the presence of a judge who 
is led to do 30 by a bribe? Menochius 
: " But here there will be need of care 
iking an examination, and in deciding, 
son concemed and the sum of money 
at it was given by way of pay for labor 
tion Menochius wishes to have it possi- 
ts the judge discretion about what has 
)t propose that he have discretion about 
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CHAPTER III 
O/ Insiructed fVttnesses 

It 13 ccrtain * that witnesses may be induced by enti 
tcstimony, provided there be no corruption. ^' In thc s: 
it is the instruction of witnesses with a view to corrupt 
their instniction by way of warning, that ts forbiddei 
says in his pamphlets, on the tttle De Senatus Consult 
that a witness instnicted by a party to speak the truth 
called subomed. Over this dictum Baldus rejoices, as 
serves. 'But Baldus, as Odofredus says, remarks thal 
ought not to give witnesses wrong instructions, but he ea 
good fatth to instruct them so that they may know 1 
the truth, and he adds that he has done this many times. 

* He too, as well as others, makes the distinction t 
wimess was instructed to make a positive or a negati 
when it would be a case of subornation, or else, whe 
wished to make a positivc or a negative statement, he i 
to adopt a tnie and suitable form of narratton, when it 
a case of subornation. ''A witness trained to expre 
suitable words is not said to be subomed, as Baldus a 
where. Aretinus says too that witnesses in disagreen 
forward by one and the same party, are not brought tti 
[in the trial], in order to prove a point, because the p 
them forward has itself to blame, inasmuch as it has not 
witnesses beforehand concerning the truth, or has not li 
hand what they were going to say. 

Here I would note that a witness, however, ought 
ise anything definite, for in that case he should be rejec 
to another distinctton made by Baldus on this point. 
kind, how much: those are definite points. To have i 
ment in advance would not prejudice the case because 
have made a promise. However, it would not prejuc 
have made a promise, if itis lawful to instruct witnesses, 
allows. Such a promise is usually of no value, ' since wi 
" of ten " make a promisc and not keep it ; they would 
to a party concerned, another to tbe judge; it is to tl 
they would lie " more frequently." " Stlll the party, t< 
' [Dig., 48, 10.1 
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been deceived is excused and may take an ex- 
tiy, but not at that stage to the persons whom 
ringing thcm forward. ' At least this is the 
n this way we reject the judge whom we have 
taking an appeal because of the injustice of the 
erson, we do take an appeal from the injustice 
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CHAPTER IV 

Of Testimony Communicated in Advance to Litigat 

That evidence is not invalidated when witnesses in adva 
indicated to a party concerned what they were going to 
' Salycetus maintains. In his judicial observations, the Palatii 
cellor admirably remarks that it is not wrong to ask witnes 
they know about a case, so that the party whicb is going to br 
forward may in this way consJder what it can prove, because 
not be fraudulent for anyone to give thought to the prepai 
proofs, and this response, he says, he made to a certatn nc 
inquircd whether he could, without any prejudice, llsten tc 
persons concerning a case before he began the action. 1 
truth stands. 

^ StiU I know that Albericus Rosatus teaches that the s 
of those witnesses who repeat their evidence to the parties ci 
seems to have no validity. ' Also the glossator remarks thai 
dence is given to those who have disdosed their testimony 
parties, and again with the glossator stand Albericus and Fi 
Observe, says Fulgosius, that when the deposition of 
ness is finished, his evidence, even when properly given, 
credibility from what he has done afterward. The reason 
is ^ that in such a case it is taken for granted that he was i 
agreement. Otherwise testimony properly given ought not 
its validtty. Now, someone will say, if tlie subsequent discl< 
testimony which has been given proves that thcre was an a^ 
about giving it, still more the disclosure and the communic 
advance of tcstimony to be given will prove that it was giv( 
an agreement, since the sequence from antecedent to sul 
events is more natural than the reverse process. 

But notice this point first, that the law has been badl; 
stood by the glossator, by Albericus, Fulgosius, ' Baldus 
anus, Speculator, and any others there may be — the law, 
from which they draw tiieir conclusion with reference to 
closure or announcement in advance. " Those who have give 
or contradictory evidence, or have given evidence (prodtden 
each side are properly punished by judges." This is the 
which they wrongly think that prodiderunt means they have d 
Prodere testimonium utrique parti means to give testimony ; 
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side, ' and so the Greeks say, " those who have given untrue or con- 
pport of the two parties to a case are pun- 
iicerned." • In like manner the Latins use 
idence and a verdict for soraeone {dare alictn 
), etc. Undoubtedly that is a gloss of 
wrotc a single good gloss. In fact, in- 
imonly called Cervottine. I have in sup- 
ame nelther of Accursius nor of any other 
:cursiu8 in that connection understands the 
to him who contradicts himself and thereby 
bis testimony. Indeed the laws which Accur- 
ihow us his opinion. ' Thesc laws apply to 
to discredit his testimony, to one who gives 
not to one who disdoses testimony to the 
m way Franciscus, a learned man, and the 
ccursius, and the brothcr of Cervottus, inter- 
ird to contradictory evidence ; Accursius had 
■sa) ; ^ Bartolus calls it conflicting {diversa)y 
licable to a witness who has made conflicting 
' the plaintifl and defendant, in support of 
\ note too that Bartolus and Accursius inter- 
'ibus^ by law 27, De lege Cornelia de falsis,' 
:r by the former. Now, in the one case we 
other praebuerunt. At this point I add that, 
imonium means to disclose testtmony, it would 
to add the expression about each party, since 
ild have foUowed, even if the witness had 
to one party only, and not to each party. 
of Fulgosius, which applies equally well to 
: party only. Ask yourself what other inter- 

) the authority of Salycetus and Hartmannus 
:rbody 'that evidence would not be under- 
rtained as a result of such a disclosure, be- 
are is understood to have been made, on ac- 
Therefore, I conclude with Salycetus that 
:nce understood to have been ascertained as a 
announcement, with Baldus that one ought 
t the evidence has not been Icarned as a result 
ement, since from such talks " no " certainty 
:rue that in this case there may be a change 
innouncement. [I hold] the same view " as 
lat a man is not to be depended upon simply 

* IDig.. 48. lo, 17, pr.] 
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on the strength of the fleeting word of his disr'- 
witness may have forgotten what he has said. 

"I mention Baldus, too, who is more explic 
evidence which a party has been allowed by a nol 
lose its force. Consequently, much less would it 
to disclosures by a witness. ° I am surprised th 
case of evidence which has been read, says that nn 
is lost. He makes the statement, but offers no ] 
the notary would be punished, as well as the wi 
as Decianus and others remark. But that is 
^ The notary who discloses the testimony of witi 
been made public is held for betrayal of tnist; 
victed at Padua on my advice and the advice 
says Jacobus de Belviso. He makes the same 
of an advocate or an agent who discloses docume 
matters; in the case of a judge who discloses hi 
nouncing it. 

' The testimony of witnesses is not invalidatef 
have been present at the exammation, although 
other matter) the parties in this case would not 
new witnesses conceming the same points, or 
opposite points, because they have learned the t 

It is one question whether the word prodider 
tioned law indicates a dlsclosure, as Cervottus and 
claimed; and another, whether the credibilit} 
who make a disclosure is lessened, as no wrltc 
and Albericus assert, The law mentioned abovi 
such witnesses, not of invalidating their evlden 
question which arises in the case of witnesses i 
have said, and another question in the case of th< 
vance what they are going to say. The latter Is 
us, and in it we have no one arguing on the oth 
know, while we have with us all those writers who 
tion hold that a disdosure does not prejudice 
been given. 

We have not only the clear statementa c 
Salycetus, ■ but also of Panormitanus and Felynu 
that the evidence of a person is not invalidated 
advancc in the presence of a party concerned wl 
the trial. Indeed they maintain that it is a prei 
brought tn to make a statement in advance, so tl 
ground for changing hls tcstimony. ' This woul 
philosophical argument of Bartolus, " and witi 
philosophical argument, we would observe hei 
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seems to be rejected by several writers in so far as it concerns punish- 
;n<T 3 TDltnpfla fnr n..rmry wHo changcs bis testimony, still the position 

' all writers that communicating the eridence 

'eguard it, not to destroy it. 
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CHAPTER V 

Of fFitnesses JVko Are Criminals 

Greek expounders think that ' in criminal actions v 
are criminals are accepted : eWl fiapxvpaov inl 0iai\ fiaf 
vfipeooS xai tAv aXKoov jrtpiaraTiHoSy, oii M aav ov St} 
TtoS roSv ftaprvpmv xai 6 pios, ais 6 fiayKlTpoS iKtyev, " 
witnesses who testlfy concerning assault or outrage, or < 
that sort, generally the character of the witnesses and 
not inquired into, as thc Master was wont to say." Th 
have in mind is that it would not be easy in this case, : 
case of agreements, to bring in as witnesses men of 
manner of IJfe. ^ But there is no doubt, they think, th; 
actions, which form an exception, witnesses of this sort 

• Now, robbery is one of the exceptions and, of course, 
is the worst kind of robbery. 

■^ They are accepted in these cases which are diffic 

* and, forsoDth, they are acccpted so unreservedly that 
bcyond the reach of all exceptions even. ' Now, thos 
whicfa are carricd on secretly, as piratlcal undertaking! 
are, arc difficult to prove. Of this charactcr are cases 
pretcnse, and of these we are now treating. Clearly 
dasses of cases, criminals who otherwise are in gener 
witnesses furnish proof, as Jason says. He also namt 
and others which are difficult to prove. When I spcai 
of tfae otfaers let no one urgc against me tfae dictum of 
tfais is tfae situation when tfaere can be no other witnei 
the act or the disposition, ' altfaough tfais dictum would 
by reason, by usage, and by the teachings of Clarus. 
otfaer obstacle is removed in tfais case, ** based on the : 
one must prove that a matter is difficult to prove, foi 
sfaown tfaat piratical conspiracies and pretenses are diffit 

' Furtfacrmore, criminals are accepted in tfae case 
tions wfaich are not done mainly in faatred of tfae inju 
faomicide ts, but which are for the advantage of the 
theft is. Tfais is the commonly accepted opinion, and 
followed. Tfais view is dearly recognized in all sorts 
''wfaich are certainly committed to profit the robbers. 

Criminals are evcn acccpted in dealing with tho! 
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be carried out without the help of con- 
the common opinion and the one observed 
on also applies to our case, which is a 
ierates are concerned. Moreover, prac- 
lis) applies this principle likewise in the 

in the case of theft and robbery. This 
le case of our wttnesses, or rather the 

ley would be accepted in civil actions, and 
since merely the restoration of property 
in can be taken, even though the crime 

our defense is that they are not accepted 
tses, and they are believed only when they 
that probable testimony is given by these 
the fact that they are testifying against 
t believe that a person deposes to his own 
e truth that he is telling. It is clear that 
rom the fact that the opposite would be 
;le Dutchman, a stranger, of faumble birth, 
for all the rest, who were Englishmen, as 
lition. 

at in this case the question turns not so 
n the confessions of criminals. h would 
of not to believe the confessions of guilty 
dy can testify against bimself. ' In fact, 
sion of a prindpal than we do a thousand 
posite. 

it witnesses are accepted as suitable if they 
er suitable witnesses or by inferences, and 
ences which have been mentioned above, 
redible leadership and mastery held by a 
e leadership and mastery held by Eng- 
as bought in England; here it was fitted 
from here it also sailed out witfa all the 
}uld not a Dutch master have procured 
*he English, accustomed for a very long 
1 plundering expeditions of this sort, but 
1, still cannot desist, and have thought 
ing up their deceit; they have cbosen a 
aster. But all this is a thin disguise, ' and 
:he unusual nature of the circumstances, 
nces. Wbat is not " naturally wont " to ■ 
lieved. Now, is this " a thing naturally 
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wont [to take place]," that a forclgner, and 
do sudi things for such Englishmen? This is 
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CHAPTER VI 

Of Unsupported fVitnesses and tke Proof of a Storm 

ise the words of the most learned Decianus, I say briefly, 
■ectly to the point, that unsupported witnesses furnish a 
hose cases which are difficult to prove, and the lack of 

not a difficulty, but an element of strength, as when a 
:on furnishes proof of a confession made to him in one 

another person furnishes proof of another confession 
m in another place. Those facts which can be established 

witnesses from occurrences which fit together are not 

by unsupported witnesses; but the acts, which, because 
orbiddcn, i:verybody strives with all his ability and with 
ecautions and tricks to cover up, are proved by unsup- 
lesses. These and other points in Decianus. ^ Indications, 

and presumptions are in this case considered true and 
proofs, and half complete and imperfect proofs are joined 

complete and perfect proof. 'Indeed, according to the 
ids of business the law has introduced several methods of 

it has not wished to limit the range of proofs. ^ Others 
lentioned by Decianus, teach that a confession is proved by 
d witnesses; 'that we believe evidence which tends to a 
Jusion; *that we believe the evidence, if other inferences 
'here are other points, all of which count for us in this 

«n unsupported witnesses will prove in our behalf that 
1 of the ship did not seriously try to put in at the island 
hael, beyond which putting in had been forbidden, while 
s says that there was definite conversation on the ship 
>yage straight to Holland. Furthermore, the other says 
was not a storm to keep them from the island. And the 
iw does he prove the existence of this storm? 'There is 
hat he who relies upon a negative has to prove the nega- 
lac he who alleges an obstacle has to prove its existence by 
facing it. ^ The never f ailing rule is that he who depends 
ive sbould prove it. The rule also is that the proof of a 
[lould be reached by a careful examination. Therefore 
even when not summoned, have to furnisb a reason which 
i necessarily conclusive. 
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* Besides, the man who is under obligation to prove the exist- 
ence of an obstade is also under obligation to prove that he has shown 
diligence, and that he has also made an e&ort, and that he has also 
striven with all his power to overcome the obstade, and yet has not 
been able to overcome it and to carry the action through. Also 
proof should be g^ven that he tried several times, and not on of •*"-' 
only, to weather the storm and make a landing. Further, 
should be a public statement several times of the insuperable 
acter of the obstade, as all those rules apply expressly to chance 
rences. Tbese rules it would be safer to follow than to follc 
general distinctions. 

But come, let this captain prove the obstacle, and we w 
call for public announcements. Was he, * as all sailors regular 
governed by the wind, tacklng in this way and that, until the 
passed by and a more favorable breeze came back? It has no 
proved and no attempt has even been made to prove that 
necessary to come here, to England. Furthermore, [it has no 
proved that] he could not have gone to some point in the Kingd 
Portugal. To thls country, to this country his course certain! 
since the end aimed at is learned from the route taken, ' ai 
man who cariies merchandise by unusual routes, and who cai 
by other routes leading to forbidden places, is thought to be 
to forbidden places. Would any storm bring hlm here from 
islands and not allow hlm to go to the realms of Portugal? 
single storm does not rage everywhere, and the same storm c 
upon a ship in a diflerent part of the sea does not drive it to tht 
place. Indeed routes by sea and by land are of conimon knon 
From those islands one goes dlrectly through England to H( 
and, therefore, although the existence of some storm may havi 
proved, still this storm, of which they talk, has not been prove< 

Let the navigator produce the formal papers which fa' 
At once the whole matter and the trickery in this case will be 
" Publication should certainly be made to the fiscus or to an 
in behalf of the fiscus, cven for the purpose of establishing the 
tion of the fiscus. ^'Navigators ought to produce such docum 
that is the common opinion — cspedally if there be suspicion < 
fraud, as there is suspicion here, from the aforementioned cou 
the ship, that the goods are being carried to another place tha 
to which the navigator says that they were destlned. 

The same suspidon arises when a!l the facts are concealec 
the royal ambassador on his making an inquiry even about th 
due the King. " He is doing wrong who avoids the light." 
also a " common " vice to withhold fraudulently tariffs and 
This suspidon attaches also to the very owners of the mcrchi 
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should turn out as they wished, it would be 
would for that reason suffer no loss, on tfae 
tor was at fault. Tfais from Comanus. 
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CHAPTER VII 
Of tke Proof of Ignorance and Km 

The rule 'is that we take for granted, 
ignorance of another's act, especially if the per 
way off. ''Therefore, knowledge must be establi 
proofs, since the rule and presumption of law i 
grantcd. " Exact knowledge with all the chara 
that act, fuU, definite knowledge must be pro 
proved from the very fact that the contrary is r 
there is a new method of establishing a point, a 
says. *But as an act of supererogation, the ot 
his ignorancc, and indeed by his own oath, and 
to. This is undoubtedly the case. 

Still the following principle too would be ti 
bc knowledge or ignorance, it must be alleged 
who bases his purpose, either in suing or in i 
upon knowledge or ignorance. Thus it is expn 
person opposing a res iudicata that it would 
this luiowledge up against him, and that he w 
his ignorance. He would be a stupid person 
exception against this third party on the scorc 
in that ciase he would himself have to prove tt 
Villapandus, a very learned Spanish jurisconsu! 
generously; prove the knowledge. * It is a well-ai 
knowledgc is proved by indications and inferei 
cven, and, therefore, in proving it, it Is true tha 
is required. Indeed, the matter is difiicult to p 
would be proved just likc any other matter diffii 

Still, so far as concerns three or four of th( 
certain that those who were always in thc corapi 
knew of the whole dispute with the navigator, 
nothing. ** It is taken for grantcd that those wl 
what is being done on the spot, especially what is 
especially what concerns themsclvcs, and especi 
enough to attract the attention, as is the case h( 
granted tbat a serious mattcr has becomc kno- 
whom it can " in any wise " injure. ^ Then also il 
that those who are absent are informed, owners 
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Maranta, as well as Menochius m his books on presumptions. ' It 
is taken for granted that the owner knows what has been made known 
to the agent. 

Now the captain of a ship is in a way an agent. ■■ " He to 
whole ship has been intrusted is also an agent 
ither'9 business under the instructions of the 
ors are kept on the spot — men who carry on 
knowledge presumptive. Does not everybody 
merchants and their very great watchfulness; 
scouts everywhere, who report to them day by 
ic letter carrJers — through their own always in 
'hat new events arc happening anywhere? °To 
of one who is absent it is enough to show that a 
im from a report made by prudent and honest 
) proved from the letters of friends, and 
letters are regularly wont to be transmitted, as 
ly experience, and " from that which is regularly 
iedge is taken for granted. Knowledge is taken 
which a person is in the habit of inquiring into, 
y, " a merchant especially in view of his occupa* 
e into that which brings him gain. ' " A trained 
}r its proBts," says the astronomer-poet, of the 
ral presumption is considered " the most power- 
'etta, and so he remarks that the allegation of 
to natural presumption, " so that trust in It 
asis of judgment for anyone." These opinions 
nd he is easily the leading jurisconsult of our 
says. Pray, let someone who Uves according 
tl reason (to use the words of the same juris- 
treatise) tell me whether we can believe that 
ione by the navigator, while the owners of the 
Lnow of tt. There has been a suit, an appeal, a 
le appeal, reslstance to execution by every form 
lot the navigator who did these things for the 
lem about all these matters? 
uld these acts advantage the sailor? Nay, what 
ley not cause the sailor if justice be done in that 
:e with the well-known dictum of Cassius oft 
ling is believed to have been done by the person 
(cKi bono) it would havc been, and as it were 
the doctors say. " The act of a household, cven 
attributed to " the wish " of the master, because 
iievable " that anything should be done by the 
) the wish of the master. AIso " instructions " 
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are taken for granted in the case of those acts which it is not probable 
that anyone would undertake to perform without instructions. There 
is no doubt in the case where the master both knows and can prevent 
the action. Therefore, it is taken for grantcd that thesf 
navigator are the acts of the owners, since they could h 
advantage to the owners. Therefore, also, it ts takea 
that they knew of these matters. 

Or perchance could they not have been informed i 
going on here? In so many weeks, months even, hi 
gone from here to HoUand? Has no letter come 1 
country from Holland? Yet regular public letter carrie 
eral times gone back and forth in thls whole period. 
" sufficient " grounds to infer knowledge from the fact th 
are near each other. Holland, where these owneirs are : 
been, is distant by an easy voyage of one or two d 
believe, as the law holds, that on a voyage fifty miles 
distance for a single day. ' Places are near at hand w 
far away. " What is not distant more than two days by 
nearby. So the judge would say at any rate, "^to wh 
the question of settling the matter of proximity would 
" if the decision is to be given in accordance with I 
common law, and to be in harmony with approved princ 
notice in addition the long period of time, as I have si 

*" Besides, we assume that those who have known 
known the rest also, as others, including Menochius in h 
remark. They have heard nothing about the suit? " 
Apella believe it." * But if some have known, we assume 
know too, ^ since the argument is valid in passing frc 
persons. " Cravetta, in talking of the knowledge of a 
who wishes to delay the execution of a sentcnce brou 
against a second party, shows that a partner is presun 
the acts of a partner, and undoubtedly subsequent results, 
particularly. He shows too that, even if there is no part 
takcn for granted that the third party knows of the tri: 
worthy matter in controversy. He shows that even : 
of time would not lead to ignorance of a thing of this i 
fore, I would say also that it is taken for granted that 
the merchandise in a given vcssel would know acts like 
part of a partner. There is partnership in this case — tl 
from the treatmcnt of jettison, as well as from the pro' 
carried in the same ship," and from similar reasoninj 
other arguments. 

" Beaidcs, remoteness, if there were any remoten 
' [HofiACE, Sermonet, t, 5, loo.] 
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1 to ignorance of this sort of a noteworthy 
is the argument is valid in passing from 
ne passage also Cravetta says that those 
n events which happen in court seem near 
: others also make. ■* To have known of 
a man with whom one has a compact ts 
a compact with the navigator. 
er, a definite determination is proved in 
and by several presumptions is proved for 
e which comes from several presumptions 
plete, '°'° and here there is no place indecd 
ings, so say Romanus and others, that 
on is taken for granted, and is establtshcd 
ommon doctrine goes, those principles do 
; is assumed from inferences. Indeed, it 
c judge to administer the oath, and yet 
> a man against whom there Is a presump- 
in of law stands in the way of asserting 
"^ as Menochius remarks in following other 
that without doubt proof of this sort by 
e privileged, and contrary to the comnion 
lot at all to obstruct the truth. That oatb 
,sc of likely ignorance, he remarks, *" in the 
:, others say, and this probable ignorance, 
says, does not harmonize with presumed 

of the person, as Natta and Navarnis in 
this case will settle the matter from the 
css, on considering if the person was in a 
('ledge of the act could not easily come to 
here the facts which have been set forth 
ance, a place near at hand, a person with 
, the frequent journeying of lettcr carriers, 
give information, etc. Further an oath 
lie question arises concernlng the prejudicc, 
emed, as Menochius says in his decisions, 
writers. Here thc question arises, not 
ce, but with reference to the delay, caused 
ig a sentence pronounced against the navi- 
nition of a sentence is a matter of no small 



Hit. tio. n6.; Parp. S48. 

Turr. t. coni. 41.; Menocn- c 



The Pleas of a Spatiish Advocate, Bk. II. 



d— Blml. 1. pc^ C. qui niil. poH. 

e — Ceph. d. 710.; Mcnoch. d. iie. M 186. 

[— VilJap. tep, L 13. tL i. pirtl. 7. p. 3. nuin. 8.; Ctpb. c< 



g — DeciL mn*. jSl. fii].; Ceph. 314.; Mcnocb. J7. 37- 615. 617.; 
coni. 4. 6g.; Tuir. j. coni. 17.1 BuTi. 1. cont. 141. 174-1 Grat. a. < 
19.; Furp. 1. coni. 173.; Bo. Gen. dec. 171.; Anch. Reg, i. q. Sj.; Co 
).; Bal. c. I. de poit. pTxI. 

b — Imo. I. 18. n. 3.; Miri. jop. de >d. hc; Menoch. 6. pnci. : 
rav. 171.; Bnrk d. mM Deda. d. 69.; Odd. dc mt. q. 8. n. fiS.; Bi 

i — Menoch. cont. 431. num. 69.; Crav. 330. num. S. 

k — Mira. d. 1. 18. num. igj. 

1— Parit. ad Bv. 1. ult. C. de pcr. tnt 

m — I. I. de eicerc.i 1. 1. de piocnr. 

n— Dcda. 4- coni. 4- 

0— Bal. c. 1. n. S. de c< 

p— Decia. d. ^■■. Cr«v. 1 
; conjuB. »erv. 

q— Cagnol de prin. n. &«>; Deci*. 3. coni. 61.; 

r— Minll. 4. 

) — Menoch. prael. recup. n. a. 

t — Briii. ult. de foim.; CoMa de f>. ac et ign. i 

u — Rui. I. coni. 59.; CiiT. 350. et de ant. p. 1. 

■— Covar. pr. <i. 13. col. ij. fi.; Parit. d. 1. ul 

r— Bar. dc inui. ver. NdIHui. 

I — Pelji. c. 7. de praei, 

u — Caitr. alii. I. g. de jodi. 

bh— Mtnoch. de aib. ua. 

co— Firii. 3, cona. isi.: Mand. ad Ro. 376. 

dd— Aret. d, |, et n. 17.; Odd. d, 1). 3, n. 70. 



). et lib. 3, coni. I 



II— Minoch. coni, 617.; Crar. 350. ' 

min — Rom. cona. 4S.1 Ctph. 314.; Cra*. 171.; Alei. 1, conf. iil 
enoeh. 617.; Anch. Re, d. 63.; Fdy. d. 7.1 Odd. dc rtit. q, jS.; Flo 
nn— .Menocb. de arb, 186.; Natt. coni. 130. 

00 — Fcljr, c. 1. de conat.; Crol. I. dno tritret.; Odd. de real. q. S. 
pp — Narar. cods. 1. de conilit. 
11 — Panor. c. venien». n. 9. de tert. 



CHAPTER VIII 

irty Suspected of Bringing an Action in Bad Faith 
lowed lo Delay the Execulion of a Sentence 
Pronounced ogainst Another 

' knew or are prcsumed to have known of an action 
I party is concerned and of the sentence pronounced 

have kept silence, seem to bring an action in bad 
g afterwards the executlon of that sentence, and 
in no wise to be listened to. In this way the evil 
)n the part of those who, for the sake of tiring the 

forward so late to ward off a judgment which they 
pon them. " Bad faith " is shown to be evident " in 
iio takes rarious appeals at various times, just as it is 
igs several acdons for one sort of offense (see Jason 
msactionibus ^) ', " malice," in the case of one who 
in these circumstances interposes an appeal never be- 
illy when it is essential and fundamental, especially in 
'ho posscsses property. He has other points of this 
onsiderations count in this case where the Dutchmen 
ed on all their lcgal actions through the navigator, 

act for thcmselves. ' A person who keeps sllcnce 
ght seems to do so with evil intent, as others also 
says that evll intent is taken for granted, if slowness 
■d to delay an execution is shown on the part of the 
], knowing about a trial at its very beginning, has 
ng it until the case has been settled, in order that he 
inconvcnience the victor, so that, when nothing is left 
to the execution, then of all times the business might 
sry beginning, although the suit was just over. He 
r probable that the new action was postponed because 
lought that thc law was not on his side; '^also that 
aith arises from the fact that the thtrd party comes in 
n is desperate. 

not the situation be desperate for thcse adversaries 
havc had this one anxiety, to conceal themselves. to 

everybody else owned and possessed the merchan- 
;hc navigator has been defeated in that suit, these 

' \C„de. a, 4.] 
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people have no chance now except by fighting in their own namcs, 
desperate as their course is, at least to delay the execution of the 
sentence pronounced in favor of the Spanish Ambassador. What 
further may they hope for, since they have been defeated in that ' 
where they had especially put their hope? * Besides, Cravetta : 
says that fraud is inferred from an unusual procedure, and I say 
it is an unusual, an unheard of thing that a navigator should t 
party to an action covering merchandise of such value, when 
owners are near at hand, present, acquainted with the f acts, but sa; 
nothing, and lying in concealment. The same doctor ment 
more points, too, of this sort, by which he lays bare the bad f 
of the third party against whom he is arguing. By these same pc 
we lay bare the bad faith of our adversaries. He adds too th: 
single inference, " a single suspicion suffices to lay bare bad faith," 
therefore it would not be difficult to dedde what one should sa; 
the case of many and more serious suspicions. 

All of these points, indited as it were against these oppon 
of ours, we also urge. ' Intent to deceive cannot be readily de 
mined, except from inferences, etc. ' Cravetta says that collusioi 
the third party in such a case with the litigant has been " very clear 
revealed. But there is no reason why we should not say the si 
thing of the collusion between our third parties and the naviga 
** I add that less serious suspicions ought to count here in establ 
ing bad faith, slnce the case is summary, involves an execution, all 
the introduction of a simpler counter argument, and concerns pos 
sion, as Contardus says, who also therefore adds that it may prop 
be inferred that a slighter presumption of bad faith would suffice. 
also say that instances of bad faith most readily arise and are 
quent in thcse cases of opposition, and they often originate in 
intent, deceit, malice, wrongdoing, — more frequently than in justicf 
quote the words of Covarruvias. 

^ From this fact the condusion also which is very freque 
taught 13 very properly drawn, that a third party taking an ap] 
ought in his appeal to set forth an express reason, even if othen 
a reason would not have to be given in an appeal from a defini 
verdict, for when an appeal is taken contrary to the rule of the 1 
" on account of the presumption of evil intent " it should not 
admitted unless it be justified by an express reason. 'That whic 
" easily " dissociated from a thing, says Baldus, does not prove 
existence of that thing. Therefore, say I, that which " most easi 
" frequently," " nay generally " is associated with a thing would pi 
the existence of that thing, "since the argument from that wi 
frequently happens is strongest in the case of presumption and pro 
being espedally powerful, valid, and efficadous there, etc. ° But wl 
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:>( bad f aith, the third party will not hinder the 
mon opinion goes, even if proof be oSered at 
hes, in following others. °In support of the 
Alexander, Jason, Cravetta ; and in the latter's 
ority is named to the same effect. Nor does 
) take the stde of Panormttanus, who teaches the 
he supplement added to his treatise. ' Decius, 
advanced for hesitating and for not settling the 
arlier opinion of Panormitanus which supports 
loes not, howcver, reply on the dedsive point, 
g Panormitanus, he had another sure reply to 
:ase proof could not have been given at once. 
13 stands vigorously for Panormitanus, and yet 
t in support of Panormitanus. 
1 reply to the first, most convincing argument of 
irgument which Felynus sets down, and which 
>d one. It is this: When proof ts required at 
it accomplishes nothing further; but proof is 
elay an execution; therefore, the offering of it 
te the presumption of bad faith. I am sur- 
ias, who also inclines to the vtew of Panormi- 
us has replied to Alexander. Decius replies, 
e other reasons of Alexander, but to the reason 
lot even breathe a word. 
1 above is also confirmed in this case of posses- 
;h, as involving an execution, proofs oifered at 
:quired to delay the execution. 'To delay an 
quired at once, but in particular to delay an 
possession. Now, two arguments, like chains, 
1 the offering of proof even yet remove these 
les the presumption of bad faith? 
Decius urges about another argument of Alex- 
against its author is also groundless, for it does 
! of the robber would be a special one, because 
m prevents us from listening even to what he 
:e — it does not follow that the procedure would 
case of one acting in bad faith. Indeed, Alex- 
hat if this is true of the robber it ought to be 
icts in bad faith, for each of them ts thoroughly 
not set about examining this point more thor- 
t that Decius brings nothing in support of the 
nus, and nothing against the very strong argu- 
I am surprised that Covarruvias also cites In- 
F Panormitanus, and yet that in his entire dis- 
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cussion, running through four long chapters, he 
u3 of one point especially to be noticed. 

Indeed, not only Innocent, but also Hostiensi 
and others teach, and in fact without hesitation, tb 
bad faith, which hinders the admission of an excepti 
it if the proof on which an exception is bascd b 
and that this proof In such a case should be admi 
will be taken from the failure to admit it. " Ofiei 
eliminates " all " presumption of malicious action, a: 
runs. 'What is oifercd at once leads to a departi 
of law, as many other writers teach at great lengtl 
sary to notice that ' these people are plaintiffs who i 
execution of a sentence pronounced in a suit betwe* 
fore tt would not foUow at all that an action also i 
tion should be admitted, simply because an exceptii 
delaying cxecution, although an iiction which do 
cution is admitted more readtly than an exceptioi 
execution or a sentence. But Innocent and the othet 
exception which would not necessarily have to be ap 
anexception in the case of an agreement, I say, not t 
in a case of money not paid out. It is not the pra 
exceptions to oppose an execution. Besides, they s[ 
of a guasi execution, not of an cxecution in the ! 
term. The title upon which they are speaking, i 
them, show this. Thus they add nothing in sup 
tanus on the present point. In fact, Covarnivia 
firm stand on the side of Fanormitanus only in a 
full proof be offered in these circumstances. Ju! 
writes that perchance the dictum of Panormitanu! 
account of his authority," if the proof offered were 
observe that Felynus stlll hesitates and makes this 
thc authority of the man. Still, after putting b( 
of Felynus and Covarruvias, we reply that in this 
apply, because a full proof cannot be given at on( 
an execution, and this doctrine other writers teach, 
if the proofs are not ready and complete, but ret 
investigation. In this case there cannot be a full an 
of ownership and possession on the part of this t 
ours, " for in examinations involving an execudoi 
summary, and therefore exceptions calling for ; 
careful Inquiry arc not admitted. 

What will the offerlng of immediate proof 
immediate proof cannot be given? '■''When theri 
that immediate proofs are offered in bad faith ar 
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iudge ought to reject them. This point Menochius has 
le clear. This is also quite right, *^ if we are not to foster 
we are not to listen to petitions made in bad faith, if we 
listen to those acting in bad faith, but rather to repel them 
hreshold, and give no heed to their appeal. '^'^ In fact, just 
it of defense ought not to be dcnied to those who have been 
> the way ought not to be opened to bad faith. " An ap- 
t reasonable in the case of one who coutd foresee a situa- 
nake clear his right, for the presumption is that in such 
ices he would be appealing for the sake of causing delay. 
I, procrastination excite suspicion. Would not these mer- 
re rushed here, if they could have proved or claimed any 
leirs? 
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CHAPTER IX 

Of Immediate Proof 

There are ' some who say that to offer proof ai 
seek a short delay are the same thing. '*Yet, on thi 
others say that he who is under obligation to prove a 
must offer to prove it in exactly this manner. To offer, 
the proof within the limit of time which the judge 
signed would not be enough; within the lawful time 
enough, for aU delays ought to be lawful. ' It ts clear i 
has instruments in his hands, and shows them without ; 
as we say, furnishes a proof at once. ''We say that i 
in books opened before one does not require a 8om< 
investigation. Therefore, this process would be fur 
at once, since we see that a somewhat careful inquiry 
of proof are by all writers placed in contrast. * To g 
at once means to be ready within three days, even witt 
even within two months, provided the proofs are ri 
in the place of trial. ' Or at once would mean within tl 
which a summary action, in which this proof would 
might be finished; within the time within which the 
might be finished. This Js the common view, for the re; 
thus should be interpreted the saying that it is in the 
the judge to decide what immediate proof is, so tha 
ought to limit his discretion in accordance with that t 
intends and means. But the law would make it clear i 
come within the time just mentioned can be proved a 
common view will be properly approved, because in in 
— ■■ numerous and varied as they are — involving imni 
' likewise in those cases wherc a somewhat careful in 
required, the matter is more commonly settled under th( 
the judge has to exercise his discretion. Then by all s 
principle is recognized that the discretion of the judg< 
govemed by the law. 

However, varying additions arc made to the in< 
from the law of those times — as one may see in Menoc 
in keeping with this general formula. ^ But this fact 
more observed that it is not immediate if witnesses hav 
from beyond the mountains, says Innocent; from bei 
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from a long distance, and those who are 
Oldradus, and with these writers the other 
0, the judge would have no discretion in 
d proofs from a long distance, however 
' might be. "A proof is not immediate 

forth the right of one who gives and the 
; when something has to be proved in the 
ling in the reabn of fact; when something 

interpretation of words. ° Minuteness in 

requires a somewhat careful investigation. 
s] when the question of law or of fact in- 
arguments do not agree; when the doctors 

themselves which are said to constitute an 
II for some proof from outside, are not said 

provided one has to debate the documents, 
> examine the witnesses. There are other 
jsually teach. 

t against the Dutch, who offer questionable 
and through these witnesses and doi^uments 
insider immediate proof. A proof is not 

debate it; in this case the Dutch will have 
They wish to prove that the goods were 
il, were transported to them, were tumed 
they submit letters from Brazil, witnesses, 
ut wc shall have to investigate everything, 
, and look into the validity of everything. 
jne at once? Absurd! Or they will say 
)n that it would be enough if everything 
. " Indeed, they teach and assert that we 
are that a third party, when he is to show 
1 tn staying an execution, satisties the situa- 
rcumstances (when there is no damageor 
ty taking an oath; he satisiies the situation 

proof not very exact, and not necessarily 
f a prima facie sort; that In a summary in- 
tion either of witnesses or of evidence would 

s I make the reply that m ecclesiastical 
taught; that they do not hold in secular and 
he doctrine is, I say, that this prima fade 
complete; nay, even complete, according to 
, atleast, complete proof is required of the 
ious presumption of their bad faith. Here 
)of is required, since the question In dispute 
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ts whether they are a third party and not ideni 
whose case is irreparably prejudiced, and, thei 
serts, furthcr proof, of a prima facie kind, is m 
persons a legal standing full proof is needed, evt 
be sumniary, as the common view runs. This 
Decius against Jason. Decius also says that in ca: 
even with a proof not half complete, that wouli 
of letting thcm be hcard, not of delaying executi 
of ours are trying to accomplish. 

■ — Ferr. coni. 367. 

b— Nirt coBi. IJ3. 

c— Rol. j. coni. 98.: Dec. 467.; Bero. c 1. n. jB. de te*t. ap 

d — Zactir. con*. j. o. 116. 

c — Cicber. deci*. )6.; Ant. de Pitrntia In I, dihi el poitea. |. il 

f— Cuber. eod.; RoL d. 98. 

I — Menocb. de >rh. q, 13. 14. 

b— Meaofc de «rb. cu. 7. 9- 10. u. 14. 16. 17. ig. 19. 

k— iDn. c. venieni. prin.; HosE. n. i.; Pui. 11.; Aret. n. 14. et 

m — R0I. d. 9S,; Dec. 414. 41(7. 

n — Crav. Kom. 901. auin. 9. 

o — Contir. *) de mo. po. litn. 11. 

rt— Fely. d. c. venieo*. nutn. 13- 

q — Ra[. I. con*. i. n. So. 

r — Scot. Tcip. i6. Ub. 6. lo. i. 

*— Decii. 1. ult. n. rt. 19. 4«. 47. C. de cd. div. Adt. toll. 



CHAPTER X 

nters of Merchants, and Other Documents from 
ors of Revenue; and of Proof of Ovmer- 
ship and Possession 

call them marks (marchae), stamped on bundles 
erchandise do not fumish full proof of the owner- 
tndise; they furnish a presumptive and unreliable 
well puts it, and on this point Menochius and the 
ame doctrine. But even before Straccha others 
so that undoubtedly this is the common view. 
merchants in accordance with usage are said to 
public records, and are accepted by everybody." 
of the documents from the collectors of revenue, 
, to be used as proof, must be acknowledged. 
ccepted principle that letters not acknowledged are 
tarison [sc. with other letters where the writer is 

same practice would hold for account-books. 
:eipts the principle would not be the same, unless 
liich has not been acknowledged, has the signature 
; with another receipt it is not possible to secure 
id the reason for the difference is that thc party 
se of a receipt ought to take thc consequences upon 
ness was not carried out in due form. On these 
ds the same opinion, and conceming the comparison 
also mentions something else to the same eflect, 
t down. 'Other writers too remark in the same 
Ity of proving a private documcnt, even a docu- 
:hants. AU these points I note against the Dutch 
msh to offer a full and immediate proof of their 
their possession by those processes which are unre- 

a somewhat careful investigation. Here I cried 
>t mine, but that of pettifoggers. 
lifficult to acquire possession than ownership, and 
of personal property, as Purpuratus says, is very 

and, ' as Furpuratus and others remark, almost 
ious things are needed for the proof, namely, of 
t the transfer has taken place must espccially be 
o the extent of a transfer of possession, ™ and al- 
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though we hear that kings have long arms, we do not hear that mer- 
chants, who, living in Holland, take, so thcy say, things ofiered in the 
Indies, have long ones. Or if their agents are there, to whom the 
property has been handed over, has a special mandate also — " for thia 
must be shown — ^been given to the agents to acquire possession? 
Servitors, as Purpuratus says, cannot acquire possession without a 
special mandate. " Posaession can be had by anybody, and owner- 
ship can be acquired even by those who are unaware of their acquisi- 
tion, I admit <> But still ratification is then necessary, and this ought 
to take place before anything else is done, and before a change is made 
in the right of possession. But here we have such a change made by 
the decree of the court, by which possession has been made over to 
the Spanish ambassador. *• From a mandate authorizing the transfer 
of property to me I do not acquire possession, but I acquire it from 
the transfer itself, for it is one thing to make a transfer, another to 
order a transfer. Even when I have ordered you to send a thing 
to me, and you send it, I have not acquired possession, although 
you may be freed from the artion of the contract. ' The navigator 
would "only" have the power (observe the argument against the 
Dutch, who in this manner have received from the navigator) of 
giving to those persons to whom the navigator was ordered to give, 
but they would have no real right in consequence of that order. 

Merchandise is carried under their instructions. Then is the 
possession and ownership theirs? Experience says, " No." Even 
if the money has come from them, stlll the possession or ownership 
would not yet be thcirs. This and other points are to be found 
in Purpuratus, the great jurist — 'a title which Menochius uses in 
praising him. In the same writer one reads that no acquisition 
is made by an owner, unless there be an action in person against 
the agenL * In the same writer is the statcment that the possession 
of Titius would not be proved, even if it were recorded in the ac- 
counts and in other documents that the merchandisc bclonged to 
Titius. "Even the words of the documents, " tradtdit," etc, do not 
prove the actual transfer, and therefore do not prove the real acquisi- 
tion of ownership or of possession. Only liberty to take seems to be 
given, and there is only an action for damages therefrom. '^ Docu- 
ments do not prove either ownership or possession. ' Even by virtue 
of an engagement made by a notary an absent person does not ac- 
quire ownership. 'Those who are abscnt, as these adversaries of 
ours were, do not acquire ownership without giving thcir mandate 
through another person, who says that he has bought in their behalf. 
But the purchaser acqulres it, if it is acquired, that is to say, if the 
other necessary conditions for securing ownership are present. 
"Those who are absent do not acquire possession by an engagement 
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an agreement. Nbw, in this way I shall 
:s also, if they are brought forward — the 
i bringing up against myself on my own 
ship, to prove possession. 
te in order that it may be dear that these 
ndently bringing a false charge in daring to 
e proof of ownership and possession. And 
the common saying that things which do not 
ngly, help, when they are many in number, 
y it is the rather probable that all of them 
rice. •* In this matter of proving ownerahip, 
d argument and to others, and to thts com- 
:plies that in a case involving much money, 
:rai presumptions are not combined to make 
I the case of presumptions or proofs which 
tend to establish ownership, and the proofs 

to this efiect, as he also shows, it is not 
ombined to establtsh ownership. He also 
i is never established when full and true 
uU proofs are requlred in establishing own- 

fact that Menochius elsewhere and others 
ifficult to prove, and that therefore in prov- 
ications are accepted, this statement is not 
rences whatsoever, but to inferences which 

sure and approved by the law, and they 
ed only in certain cases, such as those whicb 
^ So Decianus also distlnguishcs in this con- 
old matters. " In addition I mention Cra- 
3 teach that the proof of any ownership is 
Domeus who says that ownership is not so 
oofs lacking in completeness should be ac- 

points to this effect, which have been set 

the very cases where merchants are con- 
they are said to hold. " If proofs in these 
with, proofs concerning the merits of the 
eciding points are not dispensed with, '*'' and 
proofs concerning deciding points. Now, I 
I know that not very many of the points 
orward by us in thetr behalf should be urged 
saries. " I deny that they have acquired 
)ds, even if bought with tlieir own money, 
;ir instructions by their agent, unless also 

instructions the goods have been handed 
less he has handed them over to the mer- 
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chants. I deny that ownership on their part can be proved at once 
and in fuU. This is justice; this we ask for. 
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CHAPTER XI 

iudicata between Certain People May Injure Others, 
FoUowing l. saepe, Dlg., De re judicata ' 

leral ' nile is that *' transactions between certain people 
: others," and to this nile there is the note of the jurist 
' When have those who are absent and not informed of 

between others been injured by it?" ^' There is also 
il rule and title that those who have not been present 

not to suSer damage f rom res iudicatae between others. 
e, natural reasons also are g^ven for these two niles, 
cordance with true reason transactions should be limited 
I are responsible for them, and should not be extended 
. Since, however, as Cujacius says, and it is undoubtedly 
e often, though not always, holds, It should be added 
1 claims an exception ought to give clear proof for it. 

is said to be settled in favor of one who has the rule 
*So in fact on this very topic others present an argu- 
lexander says: "This situation has not been provided 
w. Therefore, we are under the rule, since we do not 
lation to be made an exception to it." ' The case is an 
fhen anyone allows the next in order to act in a matter, 
: defcnse in which belongs first to himself." It says 

order " (sequenii), that is, the man from whom the 
e case, as Dynus, Ravennensis, and Alberlcus have ex- 
at connection, and very recently Covarruvias asserts the 
etail in his " Questions of Practice." These same writers 

say that hc who had been called "the next in order" 
3uld thcn be called "the owner" (dominus) in this law. 
fs Covarruvias, injures another person when in the legal 
the rights and ownership of a litigant are dealt with, 
as the real principal, are derived and upon whom depend 
r the ownership of the very person who allows this 
o on with another. Covarruvias deals at length with 
and to this discussion he applies also ch. pen., De re 
lich has been derived undoubtedly from I. saepe," ' for 

I. 6j.l » [DecrtL », 37. »sl ' ID.V., 43, i, 63.] 
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most of the material in Gregory 
from the civil law. 

^" Furthermore, I add that h 
do not retum to him. For inst 
in this connectton that a verdict 
dary owner appears does not ta 
a judgment given in his favor 
because the right in this case w 
Baldus also writes that what is 
This law has cases, which, plaj 
a res judicala between certain 
that it is necessary in thts situa 
party emanate from the litlgar 
" the debtor has suflered the ci 
ownership of a pledge " would n< 
that it is not necessary to havi 
from a litigant, just as the rigl 
ownership of a plcdge is invoh 
who is a litigant. 'The case 
Covarruvias, because in the FI 
appears, viz., when " the crediti 
law." He mentions in addition . 
others who approve the Florentir 
''I mention also Duarenus, who 
seems to him the more correct. 
the same reading from the bo< 
tbis reading in the law is now a 
also supports it, in commenting < 
Laderchius approves it in his n 
of explaining in general the a 
where I too have spoken on this 
that it would be hard to thir 
text (he is talking of the Florei 
not there, Alexander and Covat 
that the view is not correct, th: 
creditor may injure the debtor, 
no method of reasoning could it 
seem to have been led to fom 
prejudice a debtor, on no oth 
I. saepe; although they have cc 
which to bolster up this optnio 
excellently said would apply h< 
tine Pandects has fortunately ta 
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le incorrectness of many others. It has to a 
m the teachings of Bartolus and similar inter- 
3 made with equal propriety that ^ very many 
doctors have passed over into the Decreta. 
doctor and others teach, Decretales have been 
sses of the civil law. This point would count 
the above-mentioncd ch. pen.^ shall be urged 
3ugh "the next tn order " (sequens) in that case 
an he is in 1. saepe* as also the words show 
D it in that passage and which are to be con- 
case, as Covarruvias explains. The discussion 
t, yet in it I support the opposite side to that 



jge the nile that a res iudicata between certain 
jre others, ' but I also say that there are more 
I to this rule. I assert that even accepting 
of the words " next in order " {sequenti) , i. e., 
wncr and thcrefore thc person who precedes, 
w% — I assert that it does not, however, foUow 
j that damagc is done to others only when the 
brings the action. The reasoning of the law 
iciple, that the knowledge of a third party who 
nd his tolcrance of the action are taken In the 
■ Jnstructions in judlcial matters. • This reason- 
ily accepted in this case by all civilists and 
isoning fumisbes us with an argument against 
iuffcred thc navigator to go to law about the 
lich they say is thclrs. He who can prevent 
and yet does not do so, clearly prejudices his 
Kitchmen could have stopped the navtgator. 
:s not support thc general line of reasoning, 
fientioned above, ought not to influence us. 
easoning he turns also ch. />«n.>, De sent. et re 
atisfics the law, if the raan who allow» action 
who goes to law, or if he who goes to law has 
allows action, if either of them has a case from 
cretal mere knowledge of thc legal action and 
gh. " So Ancharanus says that it is the " com- 
hird party who knows that another is taking 
f a matter which pertains to him, and permits 
:e opposition, and make opposition in fact by 
verdict, " cannot hindcr the execution of the 
inocent '* in all his dicta holds " to this potnt, 

» [Dig.. 4», I, 63.] 
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that " merc " knowledge of the legal action prejudices hts case 

to this extent, that hc may not hinder execudon. AU these wnrda 

are those of Ancharanus. *To the same effect are ah 

recent commentators on the law. Duarcnus says that a 

injures other people who know that a pcrson is taking 

permit it, although they have the power to prevent il 

also says that a legal verdict and the authority of res iuc 

a res iudicata injurious to hlm who could have gone to lai 

and stopped the other. And in the casc of these more rcc 

tators we should notice that they follow thc Florenrinc 1 

yet in general also teach the doctrine menttoned. 'E^ 

teaches it, and says that mcre knowledgc is enough, and 1 

" seeing and permitting." ' This doctrinc Cravetta also 

cerning knowledge and tolerance from the same 1. saept 

principles, Says Parisius, " the eatire school of the doc 

**In other later writers also we read that "mcre kni 

cnough, and they add that it would not be necessary a 

to ask whether hc who took part in the suit was a pe 

legal standing or not; furthermorc, they citc also the 

in I. saepe. " The man who is informed is held to be 

one who gives up a claim, as others put it. So 

line of reasoning mentioned, and taken into account b 

in this whole discussion — ^knowledge, power to pre 

ance. 

Covarruvias fights very hard against all scholars in 
that the exception noted in the dccretal is a single casc, 1 
two and they are conunonly regarded as two. Howe^ 
bines them into one case, so as to prove that his third pa 
in these circumstanccs is always present, when he who aUo 
has a case from the litigant. That case is a single onc, 
counting that mixed onc there is another. Thus the dec 
distinguishes two cases, as do the gloss and the rest of t 
and canonists. " It presents the rule and two cases whic 
tions," as Ancharanus and Panormitanus say in commc 
decretal, and in the same connection Zabarella observcs, 
the two cases which are excepted here." Covarruvia 
opposed to the common opinion in these discussions, eqt 
approves no reading of I. saepe.^ The royal laws even c 
him. We reject his statement that the cases in the said 
rules. Reason is the rule. Cascs are cases, and do not re 
or the rule which comes from reason. *The connec 
(veluti), which the jurist uses in the said law, shows well 
they are cases. 

' [Dif.. 42, I, 6j.I 
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One may also maintain that the authority there of the Floren- 
tine text is not superior to that of the other texts. AU the commonly 
used boolcs and the editions of Noncum, as well as the doctors, regu- 
ase " of the debtor " sufiering the creditor to go 
ownership of a pledge. "Zasius boldly defends 
the reading. Furthermore, the case furnishes an- 
is, to this efiect : The debtor who allows a creditor 
Q prejudices his case; therefore the owner also who 
tor to take legal action prejudices his case. The 
iment ts ^^ that the creditor both holds possession 
is in his debt, and is his agent; the navigator both 
or the owner, and is his agent. '' Besides, we under- 
ing was pledged to the navlgator as security for bis 
Ithough actlon was not taken against the navigator 
this case It would not have damaged the owners — , 
Len conceming the ownership and possesston of the 

le urged agatnst me that the Florentlne reading Is 
:st, for even from the Florentine reading we very 
They say tfaat it abounds in numberless mistakes. 
editlon has always been known and taken into ac- 
rdinarily the other has been more approved — un- 
been just as highly approved. " " Each text is 
[us. Even Alberlcus does noc reject the good com- 
xt, although he calls the Pisan ^ better. Even Co- 
:all this commonly accepted text false, that is, at 
law, and not to be retained, although he would con- 
: most accurate. This is often the case, that diverse 
ings are defended in the same passage. ""° Now, 
: simply reject the common reading, as he indicates. 
o the f act that the other reading has been accepted 
Consequently, it should not be rashly changed, 
> in another similar inqulry. 
[latever may be true of that reading, the prlnciple 
that it is to a debtor's prejudice to sufier a creditor 
it the ownership of a pledge. What then shall be 
if Alexander, Covarruvias, and some others argue 
lect? For this reason is not the common opinion 
practice? ^ The common opinion ought to be fol- 
; opposite opinion seem more correct. '"'' We shall 
:he common vlew even for Bartolus, not even on a 
e, not even if six or seven hold views opposed to it, 
>pe does. We shall not, even if It Is not proved by 
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a coticlusive reason, or by a sufficiently sound la- 
hold to it, even if the rule of the law or some 
stand in the way, provided the doctors have see 
interpreted tt, " even if incorrecdy," for there 
presumption of truth from the writings of so 
either that rule or the law does not establish i 
are departing from it for some just cause or n 
accepted opinions today have the same authorlt) 
wise men had in olden times, and from these il 
a judge to depart. They are regarded as law, : 
the head of law. 

What, pray, are the arguments on the otl 
distinction made by Zasius, and repeated by Co' 
which he defends the common interpretation. 1 
given on the other side by Covarruvias are of no 
constitute one rcason, not two reasons. The d( 
he says, belongs first to the credltor, so that the 
him from it. Thls doctrine wc say is not proved 
forward by Covarruvias, or by anybody else. 
maintain, and it would be enough for him to do i 
was among the goods, was even in the owne: 
at the tirae when the pledge was given, but simp 
defend the ownership against the will of the del 

The third reason of Covarruvias is also of 
from that case mentioned there the doctrine held 
be proved in another manner. "Alexander in 
to the dictum of Bartolus on this point nor to tl 
the case of a creditor who is sued it clcarly hc 
that a vcrdict pronounced against him prejudi 
debtor, " for by reason of the very fact that th( 
over the pledge to him, he seems to have granti 
With the dictum of Bartolus also the rest agi 
himself. He argues about the reason, and yet 
adopt it in the case of a creditor who sues, **' 
to make a defense. He equivocates in citing thc 
whcn a discussion about ownership is prescnted. 
discussing the reasoning of Imola. Imola's n 
debtor seems to have given his consent to the cre 
when he does not oppose the litigant, while AIi 
Imola were talking of a permission granted fron 
when the pledge was given. But his final recoui 
and minor points, as if what is said conceminj 
covered in them; for Jnstance, he states the doct 
the case of a usufructuary and a creditor. 
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is of no avail m the case before us, *="= for the 
cd more particularly than any other such person 
>wer £or the special reason involved in necessity 
, as the laws and the doctors observe. Besides, 
'hole " ship and, therefore, of the property, what- 
itted to the navigator. But to the creditor and to 
is own right, not that of the owner, is intrusted. 
jssession, which has been intrusted to the navigator 
cted by him, is always a matter of small weight. 
lat the knowlcdge and consent of the owners in 
e right which the navigator had before, and give 
ate to defend steadily what may be their right of 
Jiey know to be the only thing at stake. Thus in 
ment would be most effective that a verdict pro- 
e navigator is understood to be pronounced as it 
^nt, and therefore may clearly injure the owners, 
he discussion concerning the transaction between 
irise, since the agent and the owner would be the 
he argument cited above then holds, when the per- 
icr; «"when he is not dcarly another, the verdict 
n others does injure, '*'''' and it sufficcs if he be the 
s, for instance, a verdict pronounccd agatnst admin- 
eir principals ; **' while a verdict even in part pro- 
ic defendant injures the owner to some extent as 
is prcsent matter rather urge the mandate, "^and 
andate not only extended, but also introduced, or 
t be that of one who knows and permits an action, 
CTcnt it, as the common opinion at least runs, and 
ned by the decisions at Naples and Rome. And 
calls the contrary vicw the comraon one, and dc- 
irguments, and even by I. saepe^ where this case is 
ou wiU easily answer the argumcnts of Vasquius, 
cr the rulc or extrajudicial points. 

espectally recognized in judicial matters that he 
^ems to agree, and thls answer Bertrandus makes 
and he holds the view mentioncd about the pre- 
iate. """ Similarly Menochius shows at length, in 
umptions," that we take it for granted that he who 
:s, if " this one condition " is sadsfied, that the per- 
d have preventcd the othcr from making a defcnse. 
'hen great loss is involved on the part of him who 
itever other view many have held on this point, 
rect. The situation is mucb more convincing, if 

' [D)>., 41, r, «j.l 
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some supporting circumstance, """ for instance, fraud and deception, is 
combined with silcnce, it even the trial (we mean this trial now) is a 
heated one too. In judtcial proceedings thi 
is always regarded as the coasenttng party, : 
of the law everywhere accept, and this is 1 
'^Thus others in the case of an exteasion 
himself says, that it would be more comm< 
Now, it would not stand in the way < 
Menochius also teaches that they do not hol 
is absent, nor even in the case of one who is 
of what Is going on — these two points I l; 
our adversaries — ^ for we have shown tha 
have satd that some of them wcre present, ai 
Besides thts doctrine of Menochius seems t 
side the court, slnce nothing Is said of pi 
Rulnus, cited by Menochius, is talldng of e 
if thls were not so then there would be no 
case of judicial matters. Finally in our cas< 
that the mere inconvenience of the owners 
defense of their property is undertaken, anc 
gator the dictum of Menochius would not 
handed over to the navigator under the mar 
altogether to the absent owners. Indeed, ; 
be made to the same effect. 

>— Cod. Ilb. 7. tit. Co. nbi Caji. 

b~CDd. Ub. 7. tit. j«. 

c — Alex. L ucifc. o. g-i Schut]]. a. coni. gs-: Faoor. e. (x 

d— Ak. 8, com. 95-: Dcci*. a. coni. 47- et llb. j. coni. ax. 

t — Alex. 1. ncpe. n. $3.; Bura. 1. coni. loj-; Bno. a. co 

t — ]. tacpe.; Cotit. ij. pr. coL 13. et 14.; Cuja. u. ot 

C— Cuji. d. c. pen. 

b— il. Hott Bil. P>. c. pe. dc cs. po. et pr. 

f— Corar. d. c tj. col. t>. 

k— Duir. L Mcpe.; Cujac. d. obi. ij. 

I— Lider. coni. ITJ. num. i. 

m— Alb. diip. de lib. Ju. cL c a. 

n—Sae. ju. |. Cito. oum. g. 

o— Cuji. 6. obt. 7. 

p — Cujic. 31. ab«. ifi. 

Q— Cnjac c 3. ut li. non conL 

I— V.«,. d. aj. n. ij. 

• — Com. L nepe. u. j.; Imo. 3. 13. 34.; Alex. iB. 87.1 P. 
II.; Tt]j. 15.; Aret. I. i. n. 53. de adq. po.: Scot. rop. 19. 1 
io tntiquior. ct dec. 14. de prob. in noi. 

t— Ang. Imol. CaitT. Alex. 1. taepe. prin. 

n— AdcIi. eoni. 333. 

s — Doir. mctfa, td llt de re jud. c. 3, 

r-Cojt. d. .j. 

.— Cnv. cont. tji. (l 



On tke Same Argutnent concermng 
People PFhich In 

Alcxander •mentions many con 
a verdict pronounced between certair 
aifirms that the citation of the thii 
proclamation is required, and that Ai 
also that Bologninus supports this 
against Imola, who alone has seemed 
to yield, in Bologninus' opinion, to t 
gelus, for the others who do not con 
understand, are thinking of a speci 
would harmonize with the views of tl 
sary. In like manner also we may u 
the I. de unoquoque, f., De re judica 
tion, for this law is talking of a spec 
is in the Ilmitation which he applies i 

The objection may not be urgi 
eral only of knowledge, because, whi 
also which leads up to it and is requii 
ought to be included. Now, knowledj 
fication in this case comes either from 
mation. He says further that it is 
should hold against one who has n 
defendant would have brought forwai 
the judge to give his verdict in anothe 
says. ' But Imola does not stand alo 
Angelus on this question ; Alexander I 
has done wrong in concealing the n; 
teacher, for he must have known ti 
Imola, inasmuch as he tnes to overth 
of Alexander. But stUI he cannot i 
knowledgc, and makes no distinction 
comes. There would be nothing wid 
quence of which our opponents may c 
they have known about the suit, and 

■ [Dif., 4*, I, 47-J 
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and have not brought forward their reasons. '^ Bologninus is himself 

an unworthy guide; he has not a very keen mind, nor is he well 

._ r.._ 1 __:.r _..:._-^i_j^ ^^^ jjjj^ j^ ^^ opinion which well-trained 



required in this case even Farisius teaches, 
nochius, and all the writers on canon law. 
' mere knowledgc " is enough hold the same 
and Panormitanus remark. Panormitanus 
inst the need of a proclamation. ■ So does 
both of 1. saepe,^ and the said decretal.^ 
I of the same law, Cravetta and others say 
een certain people prejudices another who 
it, even to the fullest extent * Likewise 
le law Tiraquellus says that he who has 
concerning any matter, or the right of de- 
xt in order to bring action, even if he has 
ist as much prejudiced by a res iudicata as 
ht an action or made a defense — as if (I 
:eding clause) *' the debtor should have al- 
go to law conceming the ownership of a 
3 is informed does not necd to be informed; 
; of a waming; where knowledge is enough, 
hence it comes. ' Further, Angelus speaks 
who for other reasons had to be cited, but 
:itation in the exceptional cases with which 
here knowledge only is required, and in this 
ondedeus explains the passage in Angelus. 
isserts that this is the dictum of Perusinus, 
larms. Well, enough on this point of cita- 
UI be urged against us by our adversaries. 
I that he who goes to law be an opponent 
order that the verdict may injure another, 
legal standing, whom the case, which affects 
j concerns, and undoubtedly the master of 
rson. But there is more than one sense in 
endant In legal standing. ° Menochius (let 
n harmony with Covarruvias, very properly 
gories of the verdict which injures a third 
the nature of the case itself, another from 
e third from an irregularity. Now, it is the 
do with this deHnition of a legal defendant, 
utside of the said category a legal defendant 
iiired. PTherefore, Menochius also, in dis- 

» {DecTtL, i, 27, aj.] 
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coursing on these many conditions whlch were said by him to be re- 
quired to the end that a verdict might injure another person, on 
his point concerning the defendant writes to this e: 
that a defendant has been present in a case wher 
pcared and contended very vigorously for admisstc 
of property which others were hoping for, while 
nounced against the tirst parties stood in the way. 
fendant mentioned by Alexander is reqmred in < 
account of its own character, must and can prejud 
well as Alexander himself, add this condition. Simi 
applies this condition to a case of this sort. As fo: 
confused way, as applying to these three or more ( 
which injures, he mentions both this point about th 
and eight other points, as one sees at the very begi 
rative. Now, it is very clear to one who looks in 
tentively that all these nine are not required for ei 
ally. There ts a fourth case in Covarruvias when 
the third party because of some single result, and i 
with the third case what have the most of their n: 
' What has the knowledge mentioned to do with th< 
case where knowledge is required calls simply for : 
edge, in the present instance on the part of the de 
now remarked, in quoting from Mcnochius and otl 
verdict touches the third party " in no wise," then 
quoted by me) it would be absurd to say tha 
quence of the citation itself the third party wou 
' Furthermore, the bond o( interest is establlshed t 
persons or the cases, or the matters involved. " Thi 
co-exist that an exception to a res tudicata may stan 
in dispute, the same cause for seeking rcdress, the i 
thc part of the persons involved. Now, in the ci 
first link exists, for the navigator has charge from 
second one exists, because the owners are themseh 
fend the suit in the same way in which the navig 
The third exists because the things in dispute are 
case. 

Now, on the lirst argument no one may say U 
dict pronounced against a tenant does not injure th 
name he holds possession, and, therefore, a verdii 
pronounced against the master of a ship would nc 
ers, ' for he is hired, as it were, ' and those hirec 
not for themselvcs, but for owners. •• Where diff 
involved, in that case a verdict does not injure any 
the one agalnst whom it has bcen pronounced, evt 
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ese points may not be made against me, 
gainst a tenant injures the owner, if he 
id makes no appeal — at least It Injures 
ion. So the objection is turned against 

is said that an owner is not injured by 

that case the statement made has own- 
hip is not intnisted to a tenant, since 

or the question involves an owner who 
■ If it is even said that no injury is done 
lat applies to civil rights which have not 

^'' The common opinion is that knowl- 
[ party In the matter of possession, and 
orously, and he urges the common view 
Ids possession, and this should be ob- 
said Covarruvias) without doubt a ver- 
own for execution." Romanus says that 
nded down for execution agaJnst a third 
^ven if he shall have known that his 

and even if he shall have received a 
r he may wish to retain possession only, 
ard, if he wished afterward to take ac- 
I a verdict in his favor, for an exception 
id in his way. ' Even Zucchardus holds 
ites Castrensis. '■Imola too holds this 
s as well and he adds here an exccllent 
■3 also set down elsewhere. As for my- 
e whether the right of possession of the 
is the same or not, for in the second 

a more correct and the common view 
against one person does not injure a 
s in possesslon, but this third party will 
n tht ground of possession only. Jason 
n opinion and sets it forth, and Cravetta 
nection, or docs not oppose it effectively. 

right of possession for both, one ought 
injures the third party; for instance, 8 
ant, who holds possession for an owner, 
ounced against a navigator, who holds 

injure the owners. '''' Surely he " in 
Id " holds possession. " An agent gives 
:her's possession," and the possession in 
1 is real. 

; by saying that the verdict pronounced 
;ator does not injure the owner, becausc 
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z verdict may injure a third party only 
in his own name, not in the name of 
puts it, and that in this case the naviga^ 
of the owners, not in his own name. 
against me, I say, because it is a very i 
argued on both sides, "'as Alexander 
tion through five columns and in citin^ 
one stde and the other, and in bringii 
the one side and the other. Althoug 
the opinion of Bartolus, whlch I have 
thinks that even the opinion of Ale: 
inclines more to Innocent. Bertrandus 
even Alexander makes an exception of 
opinion of Innocent should be followec 
"° Now, there is one case, which 
ander, in which those in whose name 
have been not only informed but eve 
which has been adjudicated surely injui 
count against those adversaries of our 
during the litigation. They have no hc 
to them on any pretext. Furthermore 
the first one by Alexander, and reporte 
tcr, of the agent who goes beyond the 
us as a reply to all of them. The age 
At this point there ts no place for thi 
though it may at times beneBt the othc 
him. Although that dictum does apply 
and unifying principle. Here knowlec 
thermore, knowledge in respect to thc 
pute is enough. w Manifestly know 
infercnces; it is fully proved by severa 
into one another, etc, ''" and in this 
action which followed, dealing with tl 
enough for us, as Imola and AIexand< 
with reference to a third party who ii 
party. 

ft— Alex. 1. nepc. n. ifi. ;o. Ba. 81. 
b — BoloiD. coD>. 77. 
c— Alet. <L 16. Si. 

d— Zu. L friter > fntr«. pncf.; Aag. 3. em. 
e — D«c. 3. coii*. J4. et lib. s- ciins. ii.; Henocb. 
f— Cutr. L uepe. a. ].; Fan. c. pen. n. 35. de 
t — Soe. de dt. d. j. col. 3. 

b — Cnr. coos. 371. S.; Rom. 343.; Caiti. L ag. de 
jodk. 

i— Hnq. TCi Int. al. ic. lim. lo. 

k — Cja. L ]. C. de noral.; Ucnocb. cou. 170. Sij 
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CHAPTER XIII 

To JVkat Extenl a res judicata May Injure a 
concerning Hts Appeal and the Improp 
Delaying ihe Execution 

A res iudicata prejudices a third paity also 
creates a nght; it Js accepted as the tnith; no one 
speaks against it, etc. It even injures a third par 
the point of being half-proved, in such wise in fa 
the case may be finished by taking an oath. ** Thii 
Bartolus, which is foUowed by Butrius, Ancharai 
Romanus, Alexander, Socinus, Dedus, Tiraquellu 
who cites them all and says that the view ough 
in question. " To these writers I add Alciatus, Dei 
Ruinus, the Rota of Genoa, and Gozadinus, who 
of them as holding this opinion in his note to I. z, 
The people who talk of the opposite opinion a: 
are absurd. Even those who difier from Bartoh 
when there is any connecdon between the cases or i 
them, as there is in ours. This opinion ought to 1 
midway between the two views, and as reconcilii 
But if the third party is injured by the verdict, ar 
from it, then it is transformed into a judgment ag 

^Sometimes the third party cannot appeal; 
man against whom the verdict has been prom 
* When he can, he is surely under obligation to a|: 
has neither protested during the trial when the otl 
to prevent it harming him, nor removed from tl 
whom he could have removed. ^ He ought to ha\ 
manner and time in which he might have appealei 
feated himself, within ten days from the time whe 
verdict had been pronounced, » for he who does nc 
propriate time seems to agree to a verdict and tc 
to appeal. Likewise negligence at least is shown 
who could use suitable remedies and has not use 
more, there is no way of going back to what h: 
^ What shall I say to the fact that without an ap 
started by a third party, and that therefore exec 

■ lCedt, 6, M. J.I 
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injures the right of the third party? This 
nds and what Covarruvias thinks, and no- 
ifferent opinion. ' When a verdict does not 
3 is concerned may come forward and make 
II has begun. But here it does injure. 
bt a verdict should be so interpreted as to 
y — so as not to injurc him at all. But here 
nce we have accepted opinions. 'Accepted 
he matter in doubt, but make it dear, " or 
of the sort [made by our opponents], surely 
.0 clear that it cannot be obscured. In addi- 
pork of the argument here, that if one ought 
s way in a case of doubt, so that a verdict 
Tty, for the reason that this would be the less 
■ming that on that ground thc execution of 
lit for possession will not be hindered to our 
this that would be the less injurious course. 
ny of the rlghts of our adversaries, execution 
fo delay it is a mattcr of no ordinary preju- 
natter and oi public importance, that the au- 
lould be frustrated in this way. " Even when 
lone to a third party, still it does not follow 
1 should not bc made. ''Now, in this casc 
igh when a third party resists the execution 
right in respect to the property has been 
trial. 1 1n this case our adversanes ought to 
lemncd to pay the costs of the entire action 

They have allowed the ambassador to be 
jr, and now they comc forward to bring ac- 
nt concerning the same matter. This prin- 
)ted, says Ancharanus, in order that in this 
spiteful acts of individuals and needless ex- 
:he same view also, noting that an opportu- 
1 be afiorded by the judge, if an executton 
lis fashion, for others in their reliance on a 
)u1d contrive similar cunning devices. ' Exe- 
:au8e an action has been moved and exception 
lewhat careful investigation. 

. a. ctma. \t.\ lo. Fn. de Pan. coiii. G. 
|. S74. 

I. cont. it.; Pucp. ult.; Rui. 4. coiu. iS.; Gnu. 103. Ro. 

och. coiu. 345. 

1,; Covdt. d. ts. 0. I. « c. 16. prin.; Ceph. con». 379.; Crav. 

\i. add: P*n. c. venien*. o. tG. de teiti. 
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CHAPTER XIV 

Instrument lo Cover a Debt, and of 
Releastng Sureties 

DISTINGUISHED LOPEZ SEDEGNUS 

that the most illustrious ambassador may be 
ties who are soon to leave England, *for 
cently taught that sureties who are about 
lased, and he dtes ten doctors who have 
e, but mentions no one in opposition. But 
' the ambassador may be held to make an 
]ay or give tfaem some other promise that 
they depart, or, as the sureties demand) 
bould think that a request may not be made 
lis would bind the ambassador to an obliga- 
bound; he is held only in the case of depar* 
em to be bound to an instrument valid for 
eparture, for this introduces etther a new 
ding one. In neither case is the ambassador 
itment, ^because obligation implies wiUing- 

I because, wfaere che condition of the man 
! worse, he is not faeld to execute an instru- 
irse, if the obligation is made more binding. 
nt is sought as a proof only, even tfaen the 
execute it, since there is no danger in this 
be lost, for che law is what binds the ambas- 
lished by the law, whicb always has a voice, 
lassador is bound by the law to release them 

II the ambassador add his own bond to tbat 
pays speaks with a clear voice, and therefore 
d for without rcason. ''Therefore this is 
and the common doctrine, that, when tfaere 
J be at hand, an instrument may not be asked 
:en in advance to make the claim in the case 
idmitted when the time comes. But there is 
ration in chis case, where the law is dear 
lassador quite so. 

to this is taken in behalf of the ambassador, 
chen the ambassador asks for an instrument 
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covering purchase. This is the custom, and it is always uncertatn 
whether tiie proof of a sale which the ambassador has made will be 185 
at hand. *The seller is requircd to make an instrument of sale.- 
Consequcntly, the buyer also is required to make an tnstrument of 
purchase, ■ and in general " anyone can be compelled to make an 
instniment covering a contract or other obligadon." F: 
distinguished Sedegnus. 

> — Medoch. de >rb. cu. 41. 

b — I. licul. de ablit. 

c — Ang. 1. in omnil). de jud.i A]ct. L >1 fiolti. |. dc|uiteT. n. 18. de dan 

d — Bu. d. |. eleianter. 

c — Conr. I. *4r. ig. fi. 

{ — lu. 1. ex ptrte. lai. dc V, O. 

■ — Coin. 4. coBi. lao.j Moli. de coDti. diip. 337. naiii. 3. 



CHAPTER XV 

tion of a Judge Held in Suspidon 

taken so often from the interlocutory sen- 
his judge, ahd so many appeals from htm are 

lawful and right for us in this case to reject 
we have now, and in whtch we are rejecting 
so that the law, which compels an appellant to 
ore the judge from whom he has taken an 
[ us to plead before the same judge. Indeed, 
as been taken as a result of confiscation, in 
ich has been confiscated to the Spanish fiscus, 
•ight of ownership, may be handed over to it. 

action be takcn on another point, nor does it 
le, nor does it arise between other persons. 
ire not interested in another case, and because 
us — indeed, is on our sidc — my argument Js 
f view. 

eJd in suspicion it is dangerous to go to law, 
orities say. ^Even if no law had been passed 
3ut this matter, reason would very easily 

avoid and escape by all means in our power 
: whom we hold in suspicion. This is what 
insider too the fact that for this reason a 
ed to the arrangement that no one be forced 
lie suspccts, '^and the law says: " Because it 
trials proceed without suspicion, let him who 
nder suspicion reject him, before the trial be- 
ese statements are not taken of an ordinary 
}prove the general rcasoning presented here, 
judge of ours, who is under very grave sus- 
•m other reasons arise which make him liable 

;d reasons noted, for which a judge may be 
not other reasons which I have mentioned 
t from this matter of appeals? This judge 
^ocate of these people against thc Spaniards. 
the Dutch. Whcn he was made judge, he 
s to have handcd down for cxecution in be- 
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half of the Dutch against the Spanish a certain decree of his predeces- 

sor, a very well-balanced man, and the new judge had, ' shame to say, 

been advocate in that case against the Spanlards, and this decree his 

predecessor, who had made it, for very just reasons brought forward 

by us, had never been willing to hand over for exccutioi 

another case he gave the privtleges of a fiscus to the fiscus 

to our detriment; in this case he ridiculed in various way 

of the Spanish fiscus to our disadvantage. In this case im 

bary did he read « the response of Ruinus which I citei 

weigh our oral and written argument against that fiscus ( 

At eight o'cIock in the evening he was asked by me to exa 

points — at sunrise the next morning he gave a judgment 

After hearing the representations of six advocates on thi 

up to the hour for dinner, right after dinner he gave an ii 

decree, without examining other statements {I believe ; 

rate), even those of a large number of pleaders, or ''th* 

Cravetta (this I know for sure) on which our strongc! 

was based. He even did this, although the question invc 

interiocutory decree was so long and intricate — namely, 

third party may be admitted to dclay the execution of 

against another — that the resolution of it would not be vei 

ought to have read other writers; he ought to have read 

who has written a volume on 1. saepe^; ' this [parag 

Digest\ lacks in system, as even Zasius observes, ''am 

dent of the Neapolitan council says that the artide is h: 

in a confused way by the doctors. Still why do we g 

points? 'Is there anybody who has heard him or seen h 

against us, and not felt that he was hostile to us, since th 

tory decree was handed down? 'A judge may keep 

and intervene in its support, '^ and stiU he who has bi 

should guard his reputation by not becoming an advocat< 

a man who is cven yet a judge? Whether he has acted 

should act, do you, distingutshed men, consider, before "v, 

argued. "A judge's attitude is very clearly revcaled fi 

cussion with a party concerned. I say no more of one 

friendly to me, and a very learned man. These remarl 

make, with the kind permission of the judge himself, fo 

of the cause which I defend. 

° But if on the score of a single appeal pending in a 
it is not lawful to reject a judge, as the common opinioi 
where there is more than one appeal, it will be lawfu! 
judge. P The matter of rejecting a judge is benefidal, : 
bas decided. " Indeed, divine reason and the reason of 



' [Dig., 43, 1, 6j.l 
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scribe that a case ought not to be determined by a judge under sus- 

picion, and numberless reasons are accumulated on this point, on the 

score of which this rejection may be made, and besides them the dis- 

— '-■ — -' -\c judge in this connection is still to be considered, who 

)ther reasons also. ' Even a slight reason ought to be 

the dccision of the Rota, given by my learned friend, 

las it. 

the argument makes it improper for a judge to be ac- 
:se drcumstances, even when other judges arc assodated 
cause an appeal cannot be taken from the verdict of all 
, and, therefore, the reasoning of the civil law will not 
forces one to take legal actton before the same judge 
ase, because appeal may be taken again. Still the first 
ioned is convlncing, because here there would not be a 
, " for the point mentioned In the law which has this pro- 
ns a separate case, and one which does not faave organic 
ith another. This reasoning is conclusive also in the case 
ry judge. ' An ordinary judge, they say, cannot be re- 
le may ask to have judges associated with him. Although 
lat an ordinary judge may not be simply rejected, for be- 
picion, as another judge may be, stitl it is not true that he 
ejectcd even for a just reason. No one maintains this. 
irybody says that it would be correct and would be the 
iusion in the case of an ordinary judge not liable to re- 
the principle does not hold in certain special cases. The 
cted in this case which vcry largely and almost enrirely 

I a certain article of law, the situation being that this 
irly an advocate, defended that view which, if it pre- 

II clearly defeat our whole case. A state of mind, as 
may affect even opinions. 

Lm, s qno. ipp. ftl- ca- tg. comp. 
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CHAPTER XVI 

Of an Appeal from an Interlocutory Decree, and of Revhton 
of the Same 

Appeal was taken when the judge had admitted certai 
who came as third parties to delay a res iudicata between otl 
the same time also petition was made to the Pnnce for a re 
this admission. Consequently, two polnts must be look 
whether it is lawful to appeal, and whethcr it is lawful to : 
revision. 

Now, the first question would not be difficult, * since it i 
be " quite true and an undoubted fact " that it is lawful in 
for possession, as this one is, to appeal against any irreparat 
whatsoever, done before the verdict has been given. ''A th 
prudent judge will decide that there is a just and reasona' 
for admitting an appeal from an interlocutory decree, whei 
that a loss caused by an interlocutory decree cannot be re[ 
a deHnitive decree. This is the teaching of Menochius, and 
locutory decree which deals with the admission of persons 
such an injury. *= Consequently, appeal from it is allowed t 
lator, Johannes Andreae, Baldus in a very full discussion, 
Romanus, and others cited by Menochius and Contardus, 
others, as well as by these two writers, Menochius and C< 
No one whom I know holds a different opinion, with the s 
ception of Jason, and, in the single case of admitting witne; 
gosius. Now, Jason, just as he mocks at the oplnion of Sp 
whicfa everybody accepts, so in my opinion improperly c 
gosius as opposing the others on the general principle. i 
these are the words of FulgosJus : ** " From an interlocutor 
an appeal may be taken, when by it prejudice would be doi 
cannot be repaired by a definitive decree, and Angelus s 
Speculator holds that if an interlocutory decree of a judge sl 
ruled that some witness ought to have been admitted, who o 
to have been, one may appeal even under the dvil law. 
teaches that the doctrine holds as a general principle when 1 
terlocutory decree anyone is declared to have a legal stand 
faas not. But what he says about a witness does not seem tc 
an injury which may not be repaired by a dcfinitive decree 
instance, if fae faad made a wrong dedsion based on the de 
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of witnesses." Thus Fulgosius expresses himself in the single case 
n( n7;fnf><i.fic ■>n^ .yen in that case he does not wisely depart from 
on, since (*as Bartolus and Baldus explicitly 
ision of witnesses atways creates a certain preju- 
:, even from the slightest injury one may appeal. 
:n from an interlocutory decree, " the proof of 
:judice or the injury from which cannot be done 
red in an appeal from a definitive decree," says 
in addition notes several cases of appeal which 
ronnection: when the interlocutory decree brings 

when it excludes proof ; when it cbanges a benefit. 

situation very well, since to our detriment the 
Igment which has begun is stopped by the admls- 

also are prevented from proving that they are 
lut I hold that an irreparable injury results from 

from any other admission of persons, ** because, 
?hen once admitted, they can never be rejected 
hearing of an appeal or in an action for owner- 

not oppose my argument, if anyone should allege 
■y decree may be recalled by the judge to whom 
en from the definitive decree, because the power 
tmtory decrees is reposed in him. There is no 
questton, where the opinions are common and the 



estion several polnts create a diiBcuIty, ' although 
in appeal of a certain kind, and ought to be con- 
re of an appeal. In the first place, a difficulty 
le a 3uit is pending a petition for a review would 
m interlocutory decree does not interrupt a suit, 
e to pend in consequence of an appeal — at least 
f an appeal f rom an interlocutory decree, " what- 
> the contrary in the case of a definitive decrec. 
" To petitlon while the case Is pending is not 
ublication either of the proceedings between the 
ecision be denied." Here, then, two cases only 
jrs is not one of them. Further: "He who has 
vful appeal must forever keep silence, nor ought 
k aid of us by a petition, etc." Secondly, where 
le ordinary remedy of an appeal, the extraordi- 
Etition would not hold. This is also the general 
is a place undoubtedly for an appeal, as I have 
iwful to neglect it, as we have heard. "A peti- 
:ed where an application can be made. This is 
loctors. " The third point is that a review would 
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be granted, not of an error in law, but of an error in fact, and in 

this casc a review would be asked for, to see whether thcy could 

take an action under the law. ''The fourth point is that recourse 

may not be had to the Prince when there is not : 

reason, a very great injury, a grave prejudice at 

not to be troubled by a small matter. But in 

for a comparatively short time, granted to pr< 

of their claim, grave prejudice is not involve 

would be slight prejudice in granting a short posl 

delay would not be a delay, etc. The Hfth poii 

has not been made for this review in writing, ' ar 

written document is said to be necessary. The 1 

will make the third parties satisfied — •the revic 

the execution of the other decree obtained after 

possession of the property, which had been decr 

set down to their credit, and appeal from an 

does not hinder the judge from proceeding to fir 

seventh point, and this is explicitly taught, is 

petition against an Interlocutory decree, and a 

cepted even if the interlocutory decree cannot be : 

tive decree. 

These potnts create a difficulty in the questi 
Still since these arguments and others which couh 
port of this same position do not really stand in t 
a revision ought to be granted to us at once, and ] 
because if a petition is not prohibited in this ca 
mitted, " for the petitioner asks nothing else tha 
brought out, and if he has been tnjured, that the 
him. Such a petltion U in harmony with divii 
and with equity, and therefore the Prince ought 
precisely the argument of Decianus, and there 
there with reference to the peculiar duty of the 
the truth. In the second place, I am led to ex 
clusion by the fact "that it Js lawful to petitior 
caused by an interlocutory decree, if (as is the 
be made also of the progress and status of the 
seems to be forbidden to prcvent deception. Fui 
sets forth in detail, whtch " it suffices to give in a1 
in such a suit, arising between such people, the 
interlocutory decree of this sort, and, injured b 
decree from such a cause, he appealed to his roi 
might petition him to grant an appeal. In the t 
fluenced by the easy refutation of all the argumen 
so that what I said earlier of the permissibility 01 
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not forbidden would follow. No difficulty then would arise from the 

first point which involves a rule that would not hold here, inasmuch as 

the case is an exception, although it is not one of the two exceptions 

in the law, for other cases also are made exceptions by the doaors, 

_..! .L- _^gg q£ ours, where an intcrlocutory decree cannot be 

a subsequent definitive decree, is thus one of the other 

It is lawful also to petition, while a suit is pending, that 

;e be associated with the judge who is under suspicion. 

inother law and all the doctors aupport. This is the peti- 

: this case to the Prince that at least other judges may be 

'ith a judge who is under grave suspicion. In this case 

not neglected, but it is added to the petition in accord- 

le formula of Salycetus for securing the assignment of 

;ond difficulty does not stand in the way, because it has 
by the teachings of Salycetus and of others who com- 
lase the petition and the appeal. " The ordinary general 
I the extraordinary special one are taken as remedies at 
ne. Besides, the extraordinary remedy is not a mere 
;medy, and the_ extraordinary remedy tends to support 
nary one, etc. ^^ So the ability to appeal does not hinder 

the former state, as the cbmmon opinion runs. Like- 
to make an appeal does not. Thus the second argument 
side does not stand in the way. Now, as to the fact that 
ay never be accepted when an appeal can be made, tt is 
t is the common dictum, and usually held, not always, and 

cited by Maranta, do not hold refusal in that case as 

1 procedurc. " Panormitanus says that anyone may 
ly of precautton the double remedy of an appeal and 
n, when he is in doubt as to whlch is in place. In 
case this may be said to have been done with perfect 

xd argumcnt on the other side would not stand in the 
: inquiry is made about a very serious error in fact in 
ere people have been admitted as third parties, who are 
rties, but identical with the former litigant. *''' Further- 
he denial of an error in administerlng justice in this case, 
(vith rcference to a Prince, for a peculiar position is at- 
im, since it is taken for granted that he who has all jus- 
1 his brcast does not err in administering justice. " The 
From hearing injustice spokcn of in the casc of such great 
mits the possibility of an error in fact, from which an 
ice has followed. * It admits the error in fact, although 
:e even may seem to follow from such an error also; no 
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mattcr if we do say that even the wisest men are deceived in regard 
to facts. 

The fourth point does not create a difficulty, ■* because the stay 
and review, granted by the interlocutory decree, of the execution 
would cause no small prejudice. The Spanish ambassador would have 
a very just reason for action. He has faited to ask to have judges 
associated with a judge who is under serious suspicion; indeed, he has 
not rejected a hosdle judge, '''' and he had the right even on this 
score to reject him in every case, because in one case an appeal from 
him was pending. Or if under the civil law, which we are following 
in this court of the admiralty, this is not the case, or if the dvil law 
takes another attitude than the canon law, and we should not have 
that right, at atl events we have the right to assoctate judges, and not 
to have asked for them could be an error on the part of the ambas- 
sador. He had a judge who was under suspicion, and he took care to 
have him warned by the supreme council of our King, but he made a 
mistake, because he trusted the authority of the counctl more than he 
feared the hostile, irritated temper of the judge. "A revlsion is 
grantcd even when an error is attributed to him who asks revision. 
Thus the fourth argument also on the other side is refuted. What is 
said above of a delay for a comparatively short time counts for 
nothing in this case where the question is not one of ■ 

The fifth argument presents no difficulty, becausi 
this case petition was made in writing. The ambassadi 
King in writing a summary of the whole procedure; he 
to the King; he petitioned the King, in the form in wfa 
sador should petition a King. "^According to the st 
persons concerned these matters arc transacted, as Rebi 
it in this treatise on the subject of petitions. He adds 
petitions are of as much weight as written ones; and 
ts true of appeals. " Now, if in the case of an appeal : 
locutory dccree a document is not necessary, as the coi 
stands, and as is undoubtedly truc undcr the civil h 
reason will be givcn why one should be necessary in 
petition. 

The sixth argumcnt presents no difficulty, """ becai; 
fact a verdict pronounced aftcr an appeal from an 
decrce will not be tumed over for execution, while 
pending, for the validity of the verdict too depends 01 
of the interlocutory decrec. Manifestly, if the appeal 
terlocutory decree held, the definitive decree did not 
pronounced by a judge whose jurisdiction had bcen 
Panormitanus welt puts it. The case is not even injur 
that the judgc from whose interlocutory dccree an ap 
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taken may go on to take further action, until the soundness of the 

1 :„ „i-„— j „«^ nnjg Aretinus urges in opposition, and Felynus 

13 his teacher — for they do not reply to the rea- 
nus, and it does not follow that an execution may 
xecution is different from the other measures, and 
£rior remedies. But this is another question. 
lent does not stand in our way, "" for the decision 
srdance with the law of France which does not 
' an interlocutory decree that causes irreparable 
rule would come the rule forhidding the grant 
er circumstances, but a rule covering all cascs 
shed. Consequently, since the arguments on the 
:n refuted, our third argument stands. 
: are people who would take their stand mainly 
laws which seem always to forbid review, let them 
laws are talking of petitions, not to secure justice, 
lined by favor, by solicitation, by ustng elaborate 
'avorable decision, by the use of powerful influ- 
tition in the strict sense presupposes favor, and 
ig with now, but I am contending for the other 
rhose purpose is to secure justice, which may be 
restoration. An appeal from an interlocutory 
ven by a Prince or the senate of a Prince, is not 
review of this sort, granted to secure justice, it 
execution would be delayed. Evcn a request for 
ation would delay it. "Those who say there is 
of a petition granted as a favor. Perhaps under 
we are following here the same principle would 
Lay, as is set forth by Aretinus and others with 
'. "Under the canon law the jurisdiction of the 
ied by an appeal from an interlocutory decrce. 
spended for cases which would never be finished, 
lat law it is allowable to appeal from every inter- 
ut under civil law, inasmuch as an appeal from 
ree may not be given, except in a very few cases, 
d in the way of a stay. When an appeal is given 
ry decree causing irreparable injury, reason will 
iustice may not have granted the appeal to no 
not an appeal been taken from the verdict which 
ullity of such a verdict have I not spoken? Con- 
of it will not take place. Thus I have spoken 
oint urged against us. 

of our same fourth argument explicitly in 
for a review, based upon Dedanus and others. 
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'"Although the clause would leave one in Hnnht whpfhM «nrh : 

application should be accepted, " in a doubt 

always" to accept a petition, "for althc 

depends on his wiU, still the Prince ought n( 

tion is just, and these writers are tatking o( 

of a royal verdict, indeed of a res iudicata, 

the justice of a law, for of the other powei 

absolute, his power to grant a review, even ^ 

for a review, one ought not to raise the quei 

■— Conl». >1 de ma. po. lini. j. n. i. 3. ij. et q. g. n. ±3.; 

b — Menocb. de ub. ca*. 490. 

e— Aog. 3. CDiu. 30.; Bd. alil. I. 9. qui ut. cog. 

d— pDlg. <L ). 9. a. 9. 

e — Bai. 1. 1. n. 19. C de eidtc. ■uil. 

f — Atcx. L nep«. no. 70. 71. de re ju<l: Odd. de re*t. < 

f — Rom. d. 1. I). n. 3. 

Ii — 1. 13. ubi il. C de pTOCiu'. 

^Pnrp. I. eoDi. 61. et «£. 

ic—Cepli. coDL 180. n. ag. 

I — C. ut 11, pc ubl Cujac. p«rkt. lu. ri^. Bil. I. >. 

m — Ccpb. coi». Mi. nBin. iti. 

n — Mui. de ipp. n. 13. 

— HcDoch. eons. 818. n. 40. et de ifb. q. 70. 11. 34. 

p— Ui. 1. I. a. 7. Cait. 1. 3, C. ul U. pe.; Menocb. d. 

q— Menoch, d. 70. nu. 17.1 Tliu]. de rett. lign. |. 8. gL i 

T — 1». luth. quie «applic^tio. nu. 7. C. dc pr. imp. off. 

■— LancelL 1. de stt. ig. n. it.; Contar. >i mo. po. q. 6. 

t— Rebuff. de «ippL num. fi6. 

n — DeciL i. conL 47. na. 33. 2G. iS. 

X— Xancetl. ■. de >tt. pncf. nu. 6ji.; Saly. I. i. n. 3. 3 

j — GuL i. obi. ult. 

1— Non. 133. ubl An. Ilem gl. Cy. Bar. Alb. Bd. Saij. !■• 

■■ — Odd. de TCft. q. 7. n. 1. 

bb— Odd. de teM. q. IS. n. 14. et q. If. n. 4& Si. 8t 

cc— P«n. c. 4. n. I. de in inl. rert. 

dd— Rebuff. de luppL n. 11. 70. 74. 

ce— Mara. de ipp. n. li.; Uaiadi. i. 818. n. 98 et 4. 

ff— Rebuff. de lit. cif. gl. a. n. 43. 

gf— P>n. e. 38. n. g. de te*tL 

hh— Hkre. de ■pp. n. 61.; Dec c id h>ec. n. 15, de tfift 

li — Menoch. d. gig. n. 9,; Rebuff. de lupp. n. 87. 

iik—Rebuff. de lupp. n. 3. 4. 16. 

II — lu. i. ubi decretum. n. 59. ct idd. no. 

mm — P»nor. c 38. n, 3. dc tc«li. 

nn— Aret. Felj. d. c 38. 

00— RcbuS. co. sit. I. (I. afi. 

pp— Cuj>. nOT. 113.; Aic lib, 4. de V. S.; Bcro. c. ex l[l 

qq— Odd. de TOt. q. 1. n. 7. & q. 43. n. ja. 

rr — Odd. de rcit. q. nll. n. a. 

u — LaDcell. a. de (tt. 19. n. id. lo. ij.; Conur. al de mi 

II — Covar. pr. 14- 

uu — Deda. d. 74. in fi.; Meno. d. 4. n. 898. 

XX — Rebnff. de luppL nnn. 4J. 



CHAPTER XVII 

r Possession to Cover tke Retention of Property; 
eting a Sequestration; of a Juratory Bond, 
nd of Accepting Certain Bondsmen 

'ho holds possession ought not to be disturbed in his 
the doctors say, and it is undoubtedly thc truth. 
:rtain that disturbance results, when one cannot use 
ely, 'for posscssion means thc use of a thing. '^ln 

say that use is interfered with by a sequcstration, 
id annoyancc arc caused to thc possessor, that in 
in a way by sequestration ; *that, therefore, custody 
ranted, but that bondsmen arc enough to safeguard 
ch the judge will not bring under his control on the 

is danger of a very serious temptation, unless per- 
^ven of this dangcr. 'Even the sprcading abroad 
jrbing in the opinion of everybody. ■ In short, the 
ig Utrubi, which we have interposed against them, 
vent a judidal sequestration. ^ It is given against 
disturbance by judicial procedure ; it is g^vcn against 

disturbance when he is not in possession. 
Jversaries clearly do not have possession; they say 
)bbed, ''and thcrcfore they do not have possession. 
hed our right to possession, ' since it is enough to 
right at the time when the suit was brought, or the 
. " Wc did not havc to fumish a rcgular proof eithcr 
lold posscssion by violencc, in a sccret way, or by 
we are not even forced to show title for our posses- 
n a doubtful case just and bona fide possession is 
i. P Good faith is taken for granted, at least when 
g on purchase precedes. *> Good f aith is taken for 
:n a stolen articlc has becn bought, sincc it is talcen 
the wrong deed, the act of another, was unknown. 
our right of possession and the disturbance caused 
is havc been proved, what remains cxcept ' that our 
Id be told that thcy must ccase annoying us both 
future, and that they should be fined for the loss 
annoyance in the past? 
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Now, our adversaries will make no objection because of the sum- 
maiy character of thc process, for summary action has not been 
taken in our case, as is dear from the proceedings. 'StiU in our 
case, as in other actions for possession, summary action ought to 
have been taken, as all writers teach. They will take no exccption 
on the score of ownership, *■ for on this point exception is not taken 
against this interdict, unless, and all writers hold this view in like 
manner, they offer proof at once, which they can in no wise do. In 
fact, cven if they could do it, they would not be listened to, as thc 
more commonly acccpted opinion goes, which is statcd by several 
writers, and is approved by Menochius, who may be taken as the 
cqual of several writers in these discussions. "This opinion Cra- 
vetta approves so heartily as to wonder even that thcre have been 
peoplc who could follow thc oppostte vlew ; while Socinus the younger 
holds this view so Jirmly that he does not accept undisputed owner- 
ship as making an exception. Then what, pray, would follow if this 
exception should be allowed? Still therc is as yet no dictum about 
it; so far is it from being recognizcd. ' Even if the matter of owner- 
ship were clear, if it were not dtsputed too, a verdict on this question 
cannot be given, ' and in our case, when it is clear about the action 
for possession at lcast, upon tbis subject announccmcnt should hav 
bcen made first. ' Announcement must always be made upon a 
action for possession, beeause one would waic almost in vain fo 
announcement about ownership. ** And even supposing that we hai 
had a countcrsuit "for recovery" brought against us (which wa 
noc done, as it could have been), if the fact of our possession wer 
known in advance (as it was) , pronouncement on it sbould have com 
in advance ; "* by clear proofs our advcrsaries would bc bound to estat 
lish in this case the fact that they held possession, if one foUows th 
opinion of all writers. "=AII the principles of law in other casc 
make it clear that the property should be released to the possessoi 
"Why should I mention the fact that thc man who has been d< 
prived of his property is reinstated only when he deals with th 
robber? He is not reinstatcd in dealing wtth a possessor wh 
holds on bad faith, nor even in dealing with a later owner who hold 
possession from the thief himself. " The titlc Unde vt* is not di 
rcctcd against a single one of the later owners, and this point is cleai 
* Thc law si coloni * is not a remedy against a later owner, who hold 
a title and shows good faith. " Ch. Tedtntegranda ' is not a rem 
edy against a single onc of thc latcr owners, as (so writers maintain 
the title Unde vi ts not; tt is not directed against one who has a dc 
fective claim to posscssion, nor against one who holds possessioi 
from such a person; nor does it apply, for instance, even when th 

' [Cede, I, 4.] * [Diff; «, 16, »(?).] * [Decr., 3, J, I, 3-4.] 



Alherico Genlili 



een stolen. Menochius teaches these doctrmes with- 
and other writers say that under the civil law no 
directed against one who holds from a robber, but 
ry remedies apply to recoverlng the possession of 
F only against a possessor with a clear dcfect in his 
inything then to delay a verdtct for us and the 
;sion, if there is no one of those remedies whicfa 
liose who have been robbed that may in this case 
nst us? Even supposing that all of them were 
: have proved our property, and since our advcr- 
itroduced othcr remedics, judgment conceming our 
w be given in our behalf, as I have said. 
hould one hesitatc about thc propricty of canceling 
f " Sequestration is hateful ; it is f orbidden, so that 
however forcibly he may maintain his claim, ought 
in his rigbt of possession. ^ Sequestration ought 
ed against honorable men, who would not wish to 
y, etc. " The rule is quite clear that it is canceled 
: by a bond. Even by a juratory bond, I say, it is 
h Jason vigorously denies this doctrine, and cites 
eculator, Butrius, Imola, Panormitanus, Alexander, 
cus, that very expericnced and trustworthy doctor, 
i always seen the principle followed which hc advo- 
ike manner is the practice followed of supplanting 
estration and of not receiving it? But these argu- 
;nd in thc way, and I assert the opposite opinion, 
givcn above apply to a dcbtor under suspicion. It 
the doctors mcntioned above are teaching doc- 
;ern a man under suspicion. Thus Jason himsclf 
lich deals with one under susptcion says, " and the 
inder suspicion." Furthermore, there is no doubt 
[pound a law should be interpreted according to the 
p to which they refer. Or what point is there in 
Cer? ""Thus Speculator, the leading authority of 
iit suppose Titius is in debt to mc, and has no real 
under suspidon, ctc." ~Thus Albericus says: 
uires if money is claimed, or claimed of a debtor 
ctc. This is thc attitude of the rest, and consequently 
who is not under suspicion the opposite view is more 
ybody holds the opposite view. w Indecd, thc Im- 
foUowing the laws and their expounders — and one 
in in Gaillius and Mynsingerus — explicitly notes that 
nay be canccled by a juratory bond, if the person 
has bcen madc be honorable, be known to lead an 
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upright llfe, be of established repute, be not u 
not suffer from a reputation for untrustwortt 

But if the practice of the tribunal befo 
urged agatnst us, then we will say that the p 
posed and stood in the way of such a bond 
have received, ought to be shown. It will 
point that this bond has never been given or 
is not nuUified by the failure to apply it, but 
the opposite principle. Perhaps there has no 
to ask for thc admission of such a bond. Perh 
a reason for admitting It. Let our adversarie 
for its acceptance in a case like this one of ou 
that the request has been rejected, and not or 

"Meanwhile, this prindplc of law is um 
the judge will decidc from the evidence and the 
an oath should be tendered to the efFect that 
be found, as Socinus writes. He also cites 
Oldradus in support of this opinion. 

Furthermore, I say that there is eviden 
presumptions in this case to persuade a judgt 
be tendercd. The very dignity of thc person 
regularly considered very carefully in receiving 
decision. " Many writers in harmony ^th 
illustrious men are not compelled to fumish a 
judgment, but that dcpendence is placed on 
""An ambassador, thc ambassador of a greai 
not considered a person under suspicion, and t 
pkced on his juratory bond, and this point 
expiicit cases. 

The very situation of a foreigner, whicl 
from iinding bondsmen without difficulty, tead 
in this case, "" as the doctors illustrate in the cai 
we say " without difficulty," for the law puts it 
shall have becn necessary, and the defendant cs 
difficulty," etc, and on the same law Jason obs 
known expression that we are said to be abli 
can do without difficulty and conveniently," et 
the dcdsion of the judge, "which is determ 
judidal presumptions, by the purpose of the 1 
equity. " It is at the discretion of the judge 
done without difficulty, "• and because it is a 
bondsmen are not found " without difficulty, 
surely be held in the case of a foreigner, and 
the judge. '*'''' Therefore, without doubt, as i 
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if he swears that he does not think that, since he Is a foreigner, he can 
e 1 1. _ . I jjjjg £^^ would be proved in this fashion. 

itly, there will have been the more reason for this 
1 as bondsmen who could be found for the party con- 
;en offered, for it is evident that he does not hesitate 
idsmen whom he can find. "** " Forbcarance and con* 
;ase of dilScult acts is not difficult," is the dictum, even 
smen are not found. But tf these bondsmen are not 
are said to have been accepted in other even more 
''*'*and if it is not taken for grantcd today that they 
if in fact they are approved as suitable by several 
:d persons, and if even thcrc bc a suitable guarantee 
ility; surely it is tbe judge himself who is now acting 
party from having bondsmen. •" A bond is suffident 
the law and the man, or the law at least. '" That 
able bondsman who possesses a good deal even of per- 
, or has several debtors. Besides, those who are wlU- 
:e the suitability of the bondsmcn have real property 
] is suitable, if this one is not If a party ought to be 
stmple juratory bond, why not on this one, when the 
ar that he cannot provide otherwise, that he cannot 
idsmen? "'A wrong will be done to the party and 
en if suitable bondsmen are not accepted. 
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TER XVIII 

cision Given in a Suit for Possession 

<n relates to the moment, thac is, it 
■ affairs. Every interdict, every action 

to the moment. This is the view of 
i certain authorities, ^ as Menochius 
t suit for possession which is briefest 
Id properly bc called " momcntary." 
ation of thc word {momentarius) as 
ourt " exdudes no suit for possession, 
eans for retaining or acquiring posses- 

on this point. And it is not doubtful 
the most commonly accepted view. 
llows, whether an appeal should be 
:s to devolution, ' for Bartolus seems 
efusal, and with him are many others 
30. And this opinion, as they say, is 
■many, and it was always observcd in 
s more commonly held, etc. And yct 
at the contrary is the common view, 
d indeed they show this by citing very 
r, more widcly held view, the view 
of the Curiae is that it does not de- 
rtolus too in his passage [on the sub- 

different view in any other passagc, 
1 of him to the contrary, as Contardus 
all the ancients and the commcntators 
ng thcir preemincnt authority thcre is 
ivcryone knows they are above the au- 
too, many more even afterwards took 
vhich is called the view of Bartolus; 
Fulgosius, Comanus, Romanus, Imola, 

others. Of them Contardus makes 
aks also of the shifting about on the 
le appeared to acccpt thc opinion of 
js, since it is a question of fact, as to 
nd sincc we do not believe him who 
: rathcr him who shows what is the 
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common view, this view which we mention would be the com- 
mon one. 

Furthermore, as to a suspen 
it is irregular to grant it in a s 
nents in this investigation have t 
in the foUowing way : They asse 
pensory action is taken where th 
ownersbip, ^ as others neatly es 
session. Moreover, my oppont 
irreparable loss sufiered by 3 s 
detention and is now deprivcd 
'and yet in a suit relating to 
down that an appeal to susper 
but I reply that the loss her< 
not loss. Look I Either it ts o: 
moncy that the sailor speaks — 1 
signed to him so that if he acci 
he suffers no loss; or, on thc 
thinking it not a fair amount, 
an hypothecary action, ^ by an at 
ship. 'Thus also in a suit invo 
should the loss be reparable. Oi 
he fears the action his employ 
property intrusted to him has no 
has no such instructions from th 
sidered, because there is none, or 
recover his loss by the instituti 
sailor is speaking of the loss sufi 
he either has no authority to m: 
will not be heard, or else he ha: 
rccovcr thc loss for them. 

Then thcy dare to make 
valuable property, saying that 
prcjudice ; " but they f ai! to rec 
ways involves merely ordinary p 
of some great advantage bc inv< 
sessed be of the highest v^Iue. 
the irreparable nature of the lo 
is the more powerful personagi 
too by reason of his wealth. ° - 
the morc powerful, not him whc 
virtue of his high office can sho'' 
threat Contardus, who here nc 
matter to the dccision of the jud 
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ambassador more powerful here wbere the ambassador of the fed- 
' Belgium stands on the other side? 

not even Contardus himself give the opinion that 
id if a satisfactory bond is given, as must now be 
reply was given by the CouDcil of the Emperor, 
uncil of Ticinum, of Padua, and of Bologna, as 
lochius on the Finariensian case. 
nochtus himself does not objcct strongly where 
nent, and surely he will not single-handed have 
ist so many leamed authorities and colleges. 
all by himself a strange proposition that is far 

view of others." In that case Menochius is 
', and in thc preface to those " RepUes." If the 
' loses his case afterwards in another court, there 
;nt his being forced to bow to the decision; at 
given as bondsmen must accept it. There is no 
• posscssion of a strongly fortified citadel such as 

of Contardus and others, and the giving of sc- 
'es that exception. 

'ward another objection, namely, that in this case 
lership is involved and connected with the issue. 
:ion involved here? ''They equivocate in alleging 
ot understanding the words of leamed authorities 
Ve have no confusion of issues, even though the 
on and the qucstlon of ownership arc before the 
t at the same time. Things are said to be in- 
ily when the principle applying to the one cannot 
lat appljdng to the other. Such arc the examples 
:tion, and such is the trcatment of real equivoca- 

friend, Eugenius, but therc is no parallel in this 

ercnce to the equlvocal assertion that there is a 
'here, the conclusion of the Itbel should be ex- 
appear whether a suit for possession alone is held 
r in the conclusion nor in any other part of the 
g mentioned which neccssarily brings in a suit for 
icr thc word " property " nor the word " con- 
ployed [carrics any such implication] . We sought 
made free for us, we did not use the exprcssion 
1 to form the conclusion in an application for 
it be freely released." We sought to have the 
it is, merely released, made free from the seizure 
lies. ' Then, too (even though the suits for pos- 
nership had been before the court at thc same 
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time)) we should have regard for the decision which, as ours did, 
suspends judgment in the suit for ownership. 

Again, our opponents read us a different decision [on the point] 
whether, wherc questions are entangled, appeal should be taken from 
the whole decision, that is, from that part of it as well which bears 

on the suit for possession — I mean wherc the questior* ' — ''"' 

in the sense that they are here, or where they may 
equivocation. " Appeal is taken always from the parl 
that touches the question of ownership, not from I 
touches the question of possession, as my learned au 
here with great leamlng and at great length. * Thii 
it taken by Menochius in cases where the two qi 
separated, because in such cases the useful cannot be 
useless; and, consequently, as Cynus says, no change v 
a suit for possession is ever found. So much for thc 

But my opponents will lend ear to another wh 
decision is dearly unjust, ' that one may appeal from 
because an evident injustice is like a nuUity. Then, 
of a nuUity, * and of a nullity too one may speak hert 
nochtus and others write, from the action takcn alsi 
perfectly dear on these points. Now, I have, I con 
just what sort of injustice of this character could exisi 
found none. 

Furthermore, the judge may pass over the othi 
are not involved in the action under consideration; the 
heard by tbe judge in camera ; the judge may pass f 
of the defendant to his own tnterrogations. So Cor 
it. "^The whole subjcct-matter of the proofs lies 
of the judge. Thus there is no injustice which is evid 
is palpable, as they say. Then, too, in regard to t! 
they mention, I took under consideration *^what Ba 
" Replies," namely, that if the libel involved also a q 
ership (as it does not in this case), and the judge (a: 
should confine his pronouncement to the question of ; 
the dedsion woi^d be null, because not in keeping wi 
given on the points involved in the suit. And, Baldus 
it makes no diSerence if the judge reserves his decision 
of ownership, because this reservation is a sort of pre( 
the judge and an embarrassing of the suit So much 
of nuUity. 

But, on the other hand, no matter how the acttoi 
ownership was taken, the judge should have pronoui 
stiU, if by any chance he has not done so, his deds 
that account be void, no matter what Baldus n 
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of his, stand CastrensJs, Corneus, Cravetta, Con- 
Eugenius. Their view is the more correct, even 
Gratus be cited along with Baldus; for suppose 
had arisen first. " Then a pronouncement might 
t alone, as Ancharanus and others assert. Thcrc- 
not qualify his statement when the question of 
raised at the same time. Consequently, there is 
r admitting an appeal. Now, no one shall say 
aint lies here to justify an appeal, * saying that 
illity should be admitted and the question should 
peal. [They would be wrong] " for there is no 
n opinions support the stand taken. And as to 
n appeal on the question in case of doubt, there 
c a negative rule which forbids the taking of an 
is a rule here that no appeal be allowed in a suit 
This is the view of Dectus prccisely on thts point 
0. And Dectus is followed on thls point by 
plies," and in bis " Lectures " he had said that 
t>nclusively proved from Panormitanus, although 
ertheless constder it a safer coursc to admit an 
:here is a negativc rule. MoUnaeus too would 
e in his supplement to Decius. This same view, 
ecius, is followed by Contardua, who also handles 

speaks of others besides himself in support of 
(vever, he adds others too in support of Decius, 
^evizanus. 

ie the statements of Contardus, who supports 
I may call the affirmative. The reason, he says, 
Id be taken in a doubtful case is that the vcry 
rries the presumption that an appeal (appellatio) 
ind thc principle applies just the same when the 
has been duly forbidden. Appeal is a beneficent 
sumption should count more than it does for a 
1 to say that in a doubtful case we should have 

prejudices less, and thc admis^on of an appeal 
, The principle that involves the less prejudice 
equity he calls the soundest one. He adds that 
: should the rather presume that the dedsion was 
: to continuous than temporary possession. So 

to thc first point, that on the contrary the pre- 
le in favor of the appellant when the appcal is 
)n of the rule of the law. Nor do we summon 
ere where Contardus himself makes this distinc- 



The Pleas of a Spanish Advocate, Bk. II. 



tion in order to harmonize { 
against the form of the comm 
doubtful case, and thus the for 
but if a reason should be addei 
then appeal should be allow< 
the right of way. This is the 
not deny, nor do we deny it. 
case. 

In reply to thc second p 
that it is a vicious statement ir 
trifling prejudice is caused by 
what the statutes and commt 
from him for the simplc reasor 
him greatcr prejudicc. •* He ■ 
ing his own rights. 

As to the third and last 
the first place that every qut 
is, and is regarded by the law 
forth above at thc beginning, 
tinuous and temporary posse 
pecially not in this case of oi 
proof that they are not presi 
than that regarding possessioi 
simply brought a suit for pos 
the possession. Now, every a 
ent moment, as already said, 
in harmony with the libcl an 
Further, the intention of the 
understood it, °° to have it 
ance with which it has to 
may stand and not perish. 
because that whole remedy c 
the ingenuity of thc doctors, 
with the law or the statutes, a 
that relate to possession abo- 
least place for it, especially v 
suit for possession alone, and 
ownership, as mcntioned abc 
thcrefrom, °° in which case, a 
an appeal from the dccision 
granted, just as it should in th 
the question of ownership. 
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CHAPTER XIX 

0/ Definiteness of Price in Buying, and of a ' 
One's Own Property 

Peter sold and made over to Philip certi 
to be his in the House of Saint Gcorgc at Gi 
have become his, he is unwilling that this c 
and it seems that he is within his rights in tal 
sale can stand which does not have a definit< 
definite price unless a quantity of somethinf 
** A thing is definite when the quantity of it is 
not becn done in this case where it is merel; 
was entered into " in consideration of a cerl 
* A price is not definitc even though it has b< 
therefore, neither is it definite when it ts desc 
course, it is the custom to estimate prices ii 
according to the desire of the parties to the < 
ing to the value of the articles themselves; 
contracting parties arc allowed to deceive I 
nection 1. tn causae l, § idem Pomponius, f., . 
too, when Philip satd thst he was appointed 
his owh property permancndy — as it is ir 
therefore, could institute proceedings to reco 
defensc would Hc ready to Peter's hand th 
order, no matter what might be said about its 
though made under oath and with a penalty 
common opinion of the doctors. These and 
the same sort favor Pcter. 

But, again, we have against him the con: 
ts so in keeping with the trust which men shoi 
as that decisions once taken should be adhere 
is 30 natural and in consonance with equity 
intention of the man who wishes to make 
Another point against Peter is made by the r 
give over even future and conditional rights a 
any other pretext. And therefore Pcter, wl 
future revenues and has so alienated them, sh 
decision. Peter is thc usufructuary, ' and th 
grant, or donate thc usufruct. 

' [Dig.. 4, 4. 1«, 4] 
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is I regard as sufficicnc where the case ts 
hc forward with rcference Co an indetinite 
; is not recognized in this case, holds good 
absolutely; ^* for what is detinite in realicy, 
ite to us, is sufficient. The price is definice 
ifords, " At what price you bought." Ac- 
rice is deiinite when mention has becn made 
t^ed. That price Is definite which is to be 
tion in the future; so that the prtce in this 
:e because it faas already been named. ' That 
; such through reference Co someching elsc. 
even when reference has been made to a fair 
declared in the judgment of a good man, in 
indefiniteness. However, we are not hcre 
er there is no sale in this case; for at least 
needs no price. ° There will always be con- 
amed. 

iment regarding the revocacion of che trus- 
f position, because there ts more truth in the 
p has received a permanent appointment can- 
is verily the view of Felynus, and, finally, 
by Baldus, ^ and this was the defense ofiercd 
s that he won his casc. And whatever may 
anocher trustee, ''it is certainly true with 
liis own property that he cannot be removed, 
vith reference to the transference of rights; 
lip ordered the House of Sc. George not 
in favor of Peter. And yet we have, I 
one case whlch alone is made an exceptton 
)use, for they make the revenues payable 
md provide chat chey shall noc be touched 
in the one and only case, to wit, where and 
:his is donc in accordance with the express 
nifestly we find herc expressed the intention 
Y the heir of those revenues, but is able to 
may wish," in accordance with the terms of 
that expressly stated, not merely in accord- 
iw, as I said beforc. 

if the prohibition of alicnation is prejudidal 
[1 narrow bounds, etc, how much Che more 
ced? Thosc words, once applied to chese 
:y can receive yearly the revenues from the 
)t involve prohibition of an alienacion made 
how thatthese parties are the usufructuaries, 
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not the owners of the places, 
deriving the usufruct. Worc 
ing, wiU not signify prohibitiot 
bad even been made without 
favor of the usufructuaries tl 
hold. It can be disregarded i 
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CHAPTER XX 

the Sale of PerishabU Goods 

ide by the illustrious Lord, who is in possession 
irmission be granted him to sell it, faas a certain 
perishable goods ought to be sold, and sugar is 
sort. * Those goods are called perishable which 
ere keeping, that ts, those from which no profit 
:eeping whilc they themselves are being kept. 
illed perishable which cannot be kept in their 
beyond three years " without being spoilcd by 
i becoming worse, •• We ofisct thcse two things 

those goods which can be kcpt without great 
Econdly, those goods which it is advantageous to 
)0ssible time. Under thls head fall fruit, oil, 
lilar artidcs about whtch the doctors havc ex- 
in common, and of whlch they have given illus- 
ly, it would be necessary to come to the same 

sugar, which is not only a perishable product, 
c with keeping, as experts have testificd in the 
' this kind ought to be sold, to use thc words of 
innection. 

« there is nothing uncertain. In their case there 
m, who has to do with the selling, while here 
M to f avor his Lordship. ^ The man who is 'm 
irpose of prcserving a thing Is the one who sells 
rherefore, he too who has some similar daim to 
;ffect the sale. • That man has the sole tenure, 
ily docs not have Icss. * Further, that cast and 
kcd as on a par with reference to the question 
)ods should be sold, whence too one would not be 
lat they are also on a par with referencc to this 
do the selling. « But note the observation of the 
cil, where the dvil law is foUowed, as it is here 
e Admiralty. This obscrvation is to the efiect 
t should be sold by the man who is holding them. 
>e no lengthy question here either. 

succeeds another question, namely, koxv those 
l. Undoubtedly at as high a price as possible, 
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as that observation also notes. But what will this be? ''The prtce 214 
at which they are " commonly " sold, as the doctors say with refer- 
ence to things of thts sort. I should think that the valuation already 
made ought to be followed and that we should be givcn the privilege 
of selling according to that valuation; for if the vakantm were now 
less, the opposing side would wish this charged to 
wish to have no diminution from that price made the 
ingly. [the other] sidc would not wish to have the val 
if it should bc unwilling to have thc valuation ma( 
has no right either to seek or desire that, thc oppoi 
would not seek or desire if the positions were rever 

Thcn, too, this question would be as foUows : 1 
qucstion there if the sum paid for the goods ts in di 
sequestrated ; for the observatton mentioned above 
Council, Icavcs thls sum to thc vendor himself, and th< 
applics herc, because either we shatl kcep thc amount [ 
session or tenurc of the goods, which we have, will bi 
or at least disturbed, and yet that should not be done. 
shall hold the price just as we hold the goods, whose 
will take and in whose place it will be substituted. 
be done, or the goods will noC be sold, but wiU 
should in no wisc be done — to destruction. Conscquei 
question here. 

Or will there be the question of appointing nc 
plcdge themselves to guard and retum the sum paid 
think this either, ' because those appointed before sti 
the reason for their linal obligation remains, since th< 
not increased, and it makes no difierence to thcm persc 
ingly, ■■ if the security stands, even without a decree o: 
goods of this sort may be alienated. Thcn, too, 
that thc security stands if one side does not agrcc t< 
that case the bond will not be called one that is " rer 
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:hapter XXI 

f the Same Matter 

i WORSHIP, THE JUDGE 

1 should be given to sell the sugar, because 
its natural excellence beyond three years. 
of witnesses, when we have the plain state- 
all the commentators? It cannot be kept 
should be possible to keep it beyond three 
nission from being given. Thus everyone 
." Up to three years would not bc enough. 
ship, that that which does not keep beyond 
en after one day, for the disintegration sets 
:tfulnes3 sets in gradually (forgetfulness is 
, and what is not found in the memory 
ount even after one day, Augustine wisely 
becomes worse day by day if it is kept, not 
and year by year, and, consequently, this 

d. 

hould be no anxious and exact care about 
there is always the same result, namely, 
a price as possible. A valuation reveals 
be made by the judge, by experts, or by 
jblic auction alone, as the opposing side 
. But the doctors note other methods too 
3, according to those commentators, public 
own perils and frauds. The ambassador 
tion, because a certain amount of disgrace 
ught upon him and upon the owners of the 
ind the voice of the auctioneer. What hon- 
lan sells his property in this way? The 
a public auction and seeks to faave permis- 
lot to have the necessity of selling imposed 
ied into selling stralghtway or into having 
ublic auction. He wishes to sell to recoup 
)enses on the wares themselves, for duty 
gs. He shrinks now from a public auction, 
tr think it f air to have to give up the valua- 
lie valuation he is responsible to tfae oppos- 
lought of change. Upon the real owners 
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and their concerns, what third person should 
of the rights of a third 1 

'Tis a sufficient reply to the opposing s 
bassador has a free house, as the proverbis 
jurists. I add — which is, however, superfluc 
of thc ambassador, which is the authority ol 
also to the cases of private individuals, if 
soveretgn extends so far. Further, those who 
sador or embassies, do not fail to write tfaii 
bassador should always help the friends of 
his energy and all his attention. The more, 
that he should assist the subjects of his soveri 
that all ambassadors have a great deal to 
private individuals? Then, too, tfaose wri 
ambassador should be believed when he tells 
and they certainly write the truth with refere; 
tant, probable, and ordinary matters. But, 
abound where the ambassador faas to deal n 
chose who have to enter suit regarding a cor 

The opposing side has nothing faere to 
estimated is even more than a fair one, becau 
sugar is contested and, therefore, of so muc 
is the view given by tfae doctors. Had the v 
consideration, or rather been bound to taki 
they certainly would have made tfaeir valua 
not tfae fullest consideration been given to tfae 
ing side? If it wins the case, it wiU receive c 
the property itself cannot be restored. Sucl 
quently, fais Worship, the judge, sees how ui 
ents are. They wish tfae ambassador to lose \ 
the property, forsooth, just like the woman 
" Let it be neither mine, nor faers." Do you 
mon, your Worship. Do not let the stuff be 
these and all otfaer delays. Besides, tfaere 
here for an appeal against your decision, whe 
goods that will deteriorate and be ruined tl 
terests of tfae opposing side have bcen safeg 
ciently. Tfaere may be an appeal taken in ot 
In other cases tfae valuation would not necess 
award, but it would be accepted here where i 
resentatives of tfae parties concerned and, tac 
Here it should be accepted in the award in 
suffer from delay may not be subject tfaerel 
ments, apart from any proofs that may be ad\ 
in all tfae brancfaes, and after other proofs { 



CHAPTER XXII 

A Letter to a Theolo^ian, a Legate of the Church, Urges^ That the 

Contested Property Be Sold 

If I werc able to come myself, I should not bc writing this lctter 
to you; for letters do not make answer if any exception is taken in 
f avor of the other side ; while I myself should make reply, if I were 
saying anything in your presence and it did not in your dear judg- 
ment seem sufBciendy well grounded. But it so happens that I am 
forced to stay at home owing to ill health. You, thereforc, in your 
kindness will read and with your leaming will examinc my view, 
218 which I am writing or rather dictating, on the former chapter (since 
there is agrcement regarding the latter) with referencc to holding a 
salc. 

A useful thing is thc conservation of the good on hand, or the 
securing of the good not on hand, or the warding off or prevcntion 
of the evil, as Aristotlc, or somcone elsc, the author of thc " Rhctoric 
for Alexandcr," teaches. Now, selling, which is thc subject in qucs- 
tion, conserves to us the good at hand and wards off coming ills, as I 
f or my part think, and I think that I do not think badly. You, how- 
ever, — ^pray, let me say it — ^will decide by far thc most wisely. The 
judge*s decision was that the ambassador not only was in possession 
of the goods, but should be kept in possession of them. Now, if 
my opponents — I speak the literal truth — should bring an action for 
recovery, by this same action, they will in a short space of time, in 
threc days or thrce hours be restored to possession. 

We havc won many things so far in this casc by good fortune, 
or perhaps through the culpable negligencc of our opponent, even 
becausc he did not urge making a new valuation, to give rise to fresh 
delays, as he might havc donc most neatly,* cither on the ground 
that a valuation never bccomes an award, or because, having been 
made previously, it was made for another purposc. Thcn, too, he 
does not insist upon the acccpting of new bondsmen, as he might vcry 
well have done, f or those appointed formerly, whcn the propcrty was 
not to be bartered off, are not held to thcir bond now that the sale of 
the property has been made permissiblc by the award of the judge. 
Then, too, he might have appealed from this award, since the afore- 
said action for recovery was to follow in a short timc and, in conse- 

^ [See Menochius, On acquiring possession of property, §. 5, no. 166.] 

230 
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quence of this, would havc suficiently met the danger of the loss of 

property, even if it were not perishable produce, and if this action 

for rccovery is not mentioned, cither I am ignorant of all law, or 

else the opposing advocates know nothing of any part of it. I pro- 

ceed. If they should omit every argument what^npw fnr no««es. 

sion, and make thetr contention on the ownership 

course certain victory does not await them, but s 

into a doubtful and uncertain battle. I should mal 

the contention that the contestcd goods are not 

rather to our opponents; scarccly In the Icast deg 

For what did I provc once tn a certain lcngthy rcf 

that it can be regarded as utterly false that the Sp 

the right of postliminium? What dld I establis 

that captured Spanish property cannot be brougl 

territory or through the territory of our King? I 

conclusion which may bc thought illogical, namel; 

the property so brought is freed. And what weig 

upon the third argument, that this same property 

and possessed for days and months, has neve 

acquired by the captors until it has been broug 

the fortifications of the captors? I once set these 

Taxius, not, as now, on account of some other 

they were correct, and they are correct now, I te 

they will not be, howcvcr, if this sale is proceeded w 

the sale will make the wares something else than t 

therefore, there will be no suit for recovery, no su 

ship. Pcrhaps a personal action will be left op 

now that the more convenient real action has bee 

might add more points which would show that tl 

goods at hand are saved to us and future evils are \ 

considerations, which are the more weighty, I giv< 

still thosc are not to be despised either which I 

judge, which I urged against my opponents reg: 

become spoiled with the passing of the hours, 

which the distinguished Doctor Taylor advanced 

fluctuating pricc of articles, and the other argum 

Those wares may be sold. 

And why, then, should they not be sold? j 
fair price for them can now be received, and why, 
not be retailed at the present time? Phtlosophers 
price is not a fixed point, but may vary somewhat. 
philosophers"? AU the jurists and all theologia 
view. The theologians pvc this further waminj 
not look back or wait in the hope of securing mor 
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t here I stop, either because I think I have given 
lat the wares should now be offered for sale — 
1 your first chapter — or because I think that with 
'essed the Hmits of modesty in that I wish to argue 
you, a leamed theolopan. Pardon a body not 
h and a mind perhaps embarrassed in this matter 
f. Do you decide. Farewell I Love me in retum. 

yesterday; just these points this moming. The 
\ of the sUghtest. If the other slde should want 
ade, it will gain its request easily through the law, 
delays upon us and stir up fresh troubles. If it 
we appoint new bondsmen to guarantee the return 

that the goods be not retailed before they are 
lecessarily be heard. 

us I might point out considerations to prove the 
iay. But it would be useless to add proofs for this 
>ved more than cnough, especially for a wise man, 
for whom, according to the proverb, a word is 
add, however, that generalization of Aristotle: 

the opposite of what our enemies want is clearly 
^eous. But our enemies do not want the goods to 
re it is more advantageous that the goods be sold. 
n; these are my lines of reasoning which are to 

my opinion, even though they seem baldly put. 
ill-known line of action followed by Duke Albanus 
nians should not prevail single-handed against all 

mentioned, yet remember that our adversaries are 
as to know how to make use of the opportunities 

' But yet it is not a mark of one's wlsdom to trust 
sdom of his adversaries, just because Albanus ohce 
results in that of the Lusitanians. 



CHAPTER XI 

Of an Agreement Made tn Conseqi 

If anytfaing is found to have been 
that it was done voluntarily and not thr 
a delict would be presumed, for the i 
should use fear in accompltshing his pi 
a delict. * This is the view, and held wit 
Alciatus gives on other cases in deali 
to presumptions. However, the more > 
as it may in other cases, upon htm who ^ 
of fear in spite of that presumption of t 
eral custom to employ fear secretly, the 
is enough, as we have it in the same wrlti 
too, guile, though not presumed, is prov 
also have explained at length — and by ci 
cessive precautions prove the existence o 
tions are of this kind. ** Guile is provet 
suade one ; this likewise was the situatioi 
persuade is more than to compel. Thus, 
made that tfae action was the result of g 
and that a person using fraud in the wa 
ages. 

* Gutle is presumed on the part of hi 
agent and has not taken care to see the i 
had a transaction with Fintus did not t 
authority the latter might act. This is c 
had faeard too that Fintus did not have 1 
business whatsoever. Let tfaem not cast 
transaction. ' Tfaey all vanish into thin 
tfaey vanisfa if they are understood to fa: 
same intent with whicfa Pintus was indu 
action. 
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CHAPTER XXIV 
Decree of the Judge in a Case of Possesston 

A LETTER TO THE AMBASSADOR 

: ordered that everytbmg bc sold at retail and tbe price 
n thc two parties to be beld until a more complete 
t be given. And apparently he bas not dealt un- 
us in respect to tbis case of possession, for our clients, 
letained, can themselves scarcely be regarded as in pos- 
:oo seems dispossessed who is in restraint, as our men 
[ do not say tbat our clients ceased to possess in the 
smuch as they might have had the mind and natural 
ring, and this has been touched on tn our reply. But 
to secure possession, civil possession is not certainly 
unt; since, indeed, as soon as his Worship, tbe judge, 
1 the facts in regard to the ownership, he can be 
*om any other consideration, to make a pronouncement 
1 of ownership. ^ " If the judge has ascertained the 
; any matter, he wiU be forced to make his pronounce- 
; law. *= And the commentators say that wben he has 
: facts regarding the possession, at the same time as 
f the ownership, hc will even be forced by the former 
uncement regarding the latter also. 

reply dealt witb the question of ownersbip and re- 
ave good bope, altbough I see something even yet 
le judge may have his doubts. Why, pray, he will 
1 these goods be released, even though they cannot be 
it in the territory of tbe King? How does that fol- 
>es that follow for the prisoners themselves? Surely 
ider the King's law accuse the captor, the assailant; 
ig enemies, may be slain with perfect right anywbere, 
tured, if the sovcreign of tbe territory should not for- 
now let these assailants be expelled under a penalty, 
3resses his view with regard to thieves withdrawing 
ritory to that of Milan. 
5 will bring forward as another objection the long 

months, during whicb the f reebooters beld their booty 

' §. mt «ad of queitioD jS, Dot« iti, «Dd. 
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in perfect security. Why, he will exclaim, do we hear 
nection so often that captured property comes under th 
of the captors " at once," " immediately," if not even 
would be enough? The doctors investigate and dispute r 
day in connection with the clauses dealing with thls quest 
fore, they are not likely to disputc about months. Nbw, 
sion about fortlfied lines bears upon the question of the c 
the booty has been secured. Accordingly, where there 
tainty, there would be no need of the statement, " within 
lines." These and other statements the judge will pei 
But a reply has been made to these objections and w 
[again], if they are repeated. 

The judge will not say, * I know, that the facts reg 
crship have not bcen made known, that the trial was not < 
lish ownership. Thercfore, there will be no delay e 
dccision which would have to bc given, evcn if the suit fc 
were lcft out, as our cbtef, Menochius, declares. ' Ev 
for possession I shall reply that thc possession was reta: 
dients by those of their number who were retained on 
tbough against their will, by the encmy. But still the 
unwillingness can also arise for us. Our clients sum 
their goods wcre surrendered, and, therefore, they t( 
quired by the enemy at the very moment when they wcre ; 
■ One who surrenders may not be slain at once, but it is 
with one who has bccn captured. Goods surrendered ; 
at once, thercforc, evcn though captured goods are not 
once. Let us wait. We shaU overcome this difficulty a 

■ — 1. I. (• pcH' ubL Ani. dc vi tt.; 
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CHAPTER XXV 

fVhat Has Been Done in a Suit for Possession 

A LETTER TO THE AMBASSADOR 

first thc opinion waa secured, and without much difficulty, 
, your Excellency, should be in possession, and that this 
<n should be given to you free from sequestration as soon 
ave satisfactory bondsmen; for the objections of the oppos- 
sel that you, the ambassador, did not have instructions to 
3ur interfcrence in the cases of private individuals were met 
I two ways. I urged that such actions also are part of the 
f ambassadors, ' as I have indicated in my books " On Em- 

** and as others following me In the same work havc agreed. 
ose writers have added this fortunatc statement, that an 
ior should not be forced even to show his instnictions. Then, 
:plied that you, your Excellency, did not intervene here as 
ior, but as any possessor whatsoever might. ^ Of course that 
t tried by us is open to any possessory action whatsoever. 
through I took my stand upon this second reply whicb cut 
ries at once. 

the other objection raised, that the opposing side had been 
1 and should receive restitution before anything else was 
lis objection we pounced upon at once, and we clung to it, 
th and nail, to support our own case; ''for the man who says 
>een despoiled, confesses at the samc time that he is not al- 

possession; and, thereforc, through the maladroitness of 
r side, we gained at once what must havc been long drawn 
c had had to prove in some other way that we wcre jn pos- 

The opposing counscl attempted the reply that in spite of 
possession had been retained by his clients, but thisVas mere 
;, because, as I said, his clients might have civil possession, 
s would not avail against your physical possession, against 
:ing your stand thereon. 

tnge, indeed, was the oversight of our opponents in not 
ng the nuUity of the opinion or appealing against it; " for 

case they would have had authorities who might have scemed 

the side of our opponents themselves. Our opponents might 
have caused us dangerous delays. But with lack of foresight 
}wed the opinion to become a decision. 
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On other points they offered stronj 
us greatly, and yet without sufficient judgn 
to the bondsmen whom your most Illusl 
and whom the judge had accepted. Here 
them somewhat, for he not only suspen 
the bondsmen accepted, but even revoked 
be offered. As soon as other bondsmei 
the judge would have accepted them, the 
Majesty, alleging that these bondsmen w 
Thc opposing slde did not act wisely hen 
two days, ^ as he had the right, for de 
should be allowed. Tbe opposing side c 
and injurious allegation that the bondsn 
though it might have said honestly ' that 
in z satisfactory way, since it could not have 
third of the property without delay. Ho 
ience was not sufficiently provided against 
representative, I should have provided z% 
ance by a brief exercise of authority, had 
on this point there was deep silence. 

Then, too, there was silence on the que 
were effectively bound under the common 
from the subtle Bemardus. ^ Further, thej 
effectiveness to comply with the English d 
present and did not ratify their acceptanc 
men when ftnally the judge decided thai 
admitted; for their obligation was suspei 
the judge's announcement that he would co 
for this thing. I ordered the bondsmen 
should be called, to renew their security, 
had appealed from the acceptance of th 
had not admitted the appeal, why had t 
the law that the appeal should be admittc 
peal f rom its non-admission ? They shou 
up the law. They cannot be excused. A 
acceptance of bondsmen, of witnesses, e 
on the other side they might so far hav( 
the acceptance of bondsmen was not at 1 
and that even in these discretionary cases 

Among the many things that excite( 
that they proved unable to cause us trov 
this was the one thing they wanted; that 
documents, as they might have done, to 
that, in one word, they did everythiog c 
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1 unavoidable and serlous action for damages 
itirely unavoidable now owing to the fact that 
: silent on that appeal, ' as a result of which thc 
en to be not seriously meant. But it does not 
:ellency, to take note of these things which can- 
^ou occupy too high a position for the sajnngs 
: to reach you. You have won. Do not look 

t us even express our thanks to his Worship, 
bas meted out justice to us at last, and so favor- 
re, your Excellency. "The judge might have 
ocates lacked. He might have foUowcd to our 
royal Icttcrs which he produced, and which, 
said to favor us and to have been secured by 
advocate and likewise your agent acknowledged 
heir hands. I, however, did not yield, but took 
d by the words of the letter, and showed to the 
not conclusive in the present status of the case. 
ided to our advantage, you must admit. Fare- 
;ain, your Excellency. 



di. 

eetu.i Puior. c i. de teq. pou.; Rom. Alei. Soc. lu. 1. : 

I}.; Menoch. iti. n. u. 

p<r jud. nippl. 



CHAPTER XXVI 

Of ihe Nullity of a Decree 

lllustrious Lord: 

A decision, 'null and void, is not called a dccision; it is not 
exccuted; nay, if it has been executed, the execution is to be revoked. 
^ But this is nuU and void, in that it haa a palpable error through its 
relation to the petition; for the petltlon seeks such and such boxes 
and the decision pronounces with regard to othcrs. 'A sentence 
given with reference to things not sought after is null and void. And 
the nullity will the more hinder the execution in our case, since 
it concems the retention of those boxes by him from whorti they are 
to be received. ** " So beneficenl i» the right of retention that it pre- 
vails even against the execution of the dectsion. And retention is 
especialty privileged," as Menochius says, following others who un- 
doubtedly are speaking of a valid decision, so that they would cer- 
tainly hold the same with reference to an invalid one. 

And this argument is not weakencd if one should 
the error in this case is in the name, as it were, of the boxe 
this error cannot vitiate the decision; for the answer is tha 
seem to be the case, should there be really no doubt aboi 
referred to, and yet there is such doubt in this case. Th 
no one reply that this error can be emended by the judg 
no decision can be emended or corrected by the judgc, e 
spot; no definitive decision, such as this one surely is, b) 
whole business is deBned. What then if the decislon wa; 
in a regular manner? Regularity does not change its e 
lack of regularity makes the act ineflectual; and, therefon 
sion is null and void, even on this scorc of the lack of regi 

And let no one either begin by making a distinction 
tween a regular judge and one specially appointed, as if 
appointee alone were unable to remedy the nulHty of hl 
for the regular judge, though he is able to give a second 
not on that account able to emend a null and void decis 
Let the same judge ^ve a second decision, that is our t 
let him also tiear us, let him sufler himself to be Instructi 
give us the opportunity of cross-questioning the witnes 
opponents, let him see our proofs; ' or It will be said that t 
was given in haste, and this we say in the present case of t 
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1, and, therefore, — ^because this is another 
t it 18 null and void. ** " The judge should 
: question by making a full inquiry, by ques- 
dly as to whether they desire anything new 
Ige not only failed to do " — I use the words 
ng asked was not tven willing to wait for a 
as ts dear from the last acts of our agent 
o reason why hc should hear us, who can 
ents on the question of retaining the costs 
: costs with the losers, of the desirability of 
ht chests to the enemy, not to mention other 
se goods been taken from the Dutch by such 
,t such great expense, by such arduous toil, 
[oods be restored to this same enemy with 
rt? 

s to get justice against a subject of his King. 
to the execution of this worthless decision. 
te ' which must be sent for execution neither 
mself nor against another against whom it 
13 Lord, I ask you again to consider this 
Id wish to commit a delict against the laws 
mbassador should request you not to allow 
delict, would you not have to listen to the 
A the subject not desire tbis, you at least 
t. Will you not at least grant the ambassa- 
i that subject of his King not to hand over 
man? And this Dutchman, surely he has 
the ambassador of his own King. Here, 
to a defect in the order, and ^ this nullity 
ist my opponents. 



, |. pen. dc rei Tlnd 



CHAPTER XX3 

O/ a Certain Exception agax 

The agent's negligence — I am putttr 
decree being interposed as would never 1: 
Bgent had consulted the advocates. And ; 
might have listened to what this same a; 
and was about to show to prevent the is 
decree ts null and void for various reason 
which a person would be entirely justiiied 
one which his Worship, the judge, can d 
Floyd, the advocate, will set forth. 

I shall bring forward this point, tha 
is at stake here and of many more box( 
should these etght boxes be retumed to t!i 
the owners, unless other owners of the rem 
more tn number, have also been heard, ai 
defined. Suppose his Worship, the judge, 
boxes belong to the claimants and suppo 
will he decide that they should be straight 
parties? What, therefore, will become < 
by his Lordship, the ambassador, in this i 
ture is equat to the value of all the mi 
more? C3r are not such cases of very j 
sults? If the expendtture is so great, tl 
managed the affair successfully in rescuinj 
enemy. The verselets of Martial apply 
application and so does the advocate; m 
should pay your creditor." For there ar 
an enemy; the one complete, when we dii 
tage ourselves; the other half-complete, i 
him. Let this owner of the eight chesti 
expenses from his Lordship, the ambassa 
wfaen there is need, when the other owni 
are present. 

The illustrious ambassador does noi 
not just, that that one owner of a few mise 
himself and his little bit from the rest; : 
united, It will be easier to offer resistar 
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^ave not yet disgorged this prey. What if this man should be either 
inwilling or unable to face a lawsuit alone, and should either come to 
I settlement wtth the freebooters or else leave a part of the property 
:o them? The ambassador cannot submit to a procedure which would 
illow the enemy to acquire something, Let his Worship, the judge, 
lear this one point, if it pleases him: This owner of the etght boxes 
jught by right to lose them all, becausc he orders them to be handed 
)ver to the Dutchman. Such are the laws of the King of the Spains, 
xrhtch, the illustrious ambassador wilt say, should be observcd against 
lis subject. The ambassador, so far as he is concerned, I say, will 
icquiescc in a decree of his Worship, the judge, under which these 
;ight chests are declared to belong to the plaintiff. He will acquiesce, 
[ say, so far as he is concerned, because he does not want the slightest 
hing for himself ; but stiU he thinks that ear should be given to the 
•emaining owners of the remaining property, thc owners of the prop- 
:rty completely spoiled, who perchance will seek a share from 
vhzt is left and from this owner of the eight boxes. His Wor- 
ihip, the learned and experienced judge, cannot be unawarc 
hat a share should be g^veti to those who have lost thcir own, 
n order that other people'3 property may be saved. It wtll be 
laid tbat many chests havc becn left to those who recovercd thc booty 
■rom the freebooters, and, accordingly, for those boxes there wil! 
)c a share givcn. The illustrious ambassador will acquiesce in a decree 
mder which those eight boxes arc declared to belong to the plaintift, 
)ut it is not possible for him under the law to assent to an order that 
hese boxes be " now " handcd over " to the Dutchman." 

Accordingly, he seeks from his Worshlp, thc judge, either that 
:he interlocutory decree be revoked, or that it be published and be sus- 
)ended so far as handing over thc property is concerncd. The illus- 
rious ambassador seeks to have the subjects of his own sovcreign kcpt 
'ar from such unseemly, unjust, and most disagreeable lawsuits witb 
limsclf. To think of the ambassador summoned into court without 
)ermission by the subjects of his King! To think of the ambassador 
loing wrong to others I To think of a suit against the ambassador, 
he sole author here of the action for recoveryl 



CHAPTER XXVIII 

O/ an Exception Based on Nullity 

TO THE SAME PERSON 

I have said that the decree which has been given to cover 
handing ovcr of eight chests of sugar to the Dutchman is null ; 
void for various reasons, and I have said so in accordance with 
law. 'Let me say that a verdict is null and void which has a m 
fest error either in itself or in its relation to the procedure. Now, 
decree has the error that it orders chests whidi do not exist to 
handed over, and a decree which covers something else than has b 
asked for is null and void. It covers the handing over of s 
chests as have not been asked for. ^ A verdict pronounced with i 
erence to things not asked for is null and votd. A verdict is i 
and void which has not been rendered in due f orm, according to 
tide De sententiis ex periculo recitandis^ in the Code, and thts dec 
has not been handed down in due form. *=A verdict is null : 
void which has been pronounced hastily; in this case our witnes 
have not been accepted, the teJtimony on the other side has : 
been furnished to us, the judge has not been informed. In this c 
the judge, as in a certain case of Cephalus, though requested 
our agent at once before the giving of the decree, was willing 
wait only a very little time, so far was he from wishing to hi 
the matter discussed in a full inqulry, to have parties frequer 
interrogated, to have other things done, and the failure to 
these things proves the haste I speak of. That verdict is null a 
void which favors the Dutchman, when he does not have a m; 
date. Let the mandate be shown, if there is one, that this Dutchir 
is to take legal action against the ambassador of the King, or I 
other necessary documents. ^ NuUity resultlng from a failure 
produce a mandate is always urged even after a verdict has b( 
given. Thus there are several points which would show the nuU 
of thts verdict. I call this decree, which partakes more of the ch 
acter of a definitive verdict, a verdict, not an interlocutory decri 
'since this matter is estimated from its leading characteristic. 1 
sides, this decree, which directly and chiefly defines the whole mati 
of the possession and ownership of these eight chests, is clearly 

■ [Cadt, 7, 44.1 
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itive verdict. ' An interlocutory decree has the force of a defini- 
verdict, if it determines even indirectly an article looking to a 
itive verdict; if the function of the judge comes to an end; if 
ler verdlct is not hoped for; if the interlocutory decree contains 
ithing to be given or to be done. « But when a verdict is nuU 
VQxA, it will not cven be called a verdict. Therefore, the execu- 
of it ought not to be ordered; when ordercd, it ought to bc can- 

; wben carried out, it ought to be reconsidered. In our case 
7 wtU the more check an execution, since the execution even of a 

verdict would be checked in this case, for I have said that these 
: chests are at present retained to cover the expenses of the suit, 
:lp meet losses. ** " 5o beneficent is the right of retention that 
evails even agalnst the executlon of a verdlct, and retention is 
ially privileged." Again, I beg his illustrious Lordship, the 
;, to consider what I have said concerning the Dutch enemy, 
hese eight chests ought in no wise to be handed over to him. 
, if the Spaniard wishes to commit an offense against the laws of 
.ing, and the ambassador asks the judge not to allow the subject 
mmit such an offense, will the judge not think this request of the 
issador just? Not only the law of the King forbids all trading 
the enemy, ' but al! laws forbid it. We shall say that the Span- 
Jid not know that this man whom he made his agent was a Dutch- 

to avoid concluding that he committed an offense, ^ since igno- 
: is taken for granted, at least for the purpose of exduding tbe 
thesis of an offense. Consequently, we shall conclude that we 
lot to understand that a mandate was really given because of 
irror in the character of tbe person of the agent, and that to this 

the Spaniard will doubtless reply, if he is questioned, and, 
fore, that he has replied and now replies in this way, ' because 
1 well-known and well-established rule for all arrangements that 
which one would probably have said and done, if he had been 
ioned, is regarded as said and done. Let an opportumty be 
1 us to ask questions. We will show clearly the Spaniard's wish. 
m\\ show that it was not his purpose to go to law with the am- 
dor, and yet why do I drag in the ambassador here, against 
n I find no decree handed down ? Against whom will the execu- 
of the decree be made ? " The execution of a judgment is not 
ted against a man against whom the judgment has not been ^ven. 
f his Lordship, the judge, thinks that he can correct that error 
1 is noted in the first and second chapters dealing with nullity, 
ch would be, as it were, an error in nomenclature, since those 

chests are indicated in the decree by other brands than those 
1 they are said in the petition to bear, ° I will reply that a verdict 
1 is null and void cannot be corrected or emended, even at once. 
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p A verdict which h null and void cannot be confirmed. Furthermore, 
a subsequent verdJct, whJch has confirmed the one mentioned, is nuU 
and void, and that point about the error in the marks is not the only 

one which renders this verdict null and "'" ~~ """ "^ '" "'' 

Lordship, our judge, who is an ordinai 
nary judge, can take this matter up fo 
quently, he may take it up again. But 
not wish again to make a dectsion w 
exception, based on nuUity, is not prope 
it is always oSered in opposition, even 
bidden, and no preceding decree strengtt 
of a party concemed, although the effic: 
that a judge may lawfully pass from an 
ever to any penalty whatsocvcr, evcn t 
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CHAPTER XXIX 

'hings JVhich Are Reckoned by JVeight, Number, and 
Measure 

ticles which are regularly sold by number, weight, or 
1 without specification, the condition is said to apper- 
, " if they be counted, weighed, or measured," • as 
' indicates by his disttnction, that wine, for instance, 
: in bulk, however much there may be, at a specified 
in this case we should understand that the sale was 
ce; or that it is sold in such a way that there is a 
:ach jar, and that then the sale would be complete, 
as been measured, " since the transaction seems to be 
:he implied condition that for each jar which shall 
ired out," says the junst in thaC connection, ''and the 
the same point of distinction. ° Baldus holds the same 
ference to the sale of land according to measurement, 

sale would be conditional in this way, ^ and he says 
. proved, where he makes thts observation. Leasing 
ase of either personal or real property, is conditioned 
, that is, it depends on the measurement found, even 
ave been determined, ' so that consequently before 
s been madc the transaction would not be effected 
ntract. 

following conclusion is considered correct by all 
that if we begin with the mass, and afterward men- 
it, we should say that the sale was made of the 
ie would be true, if we began with a reference to 
t is said that in these circumstances the sale would be 
e second case, even if the seller had given the buyer 
the purchase. The same distinction is made by 
immonly approved, that if we begin with words in- 
or measurement, nothing more may be taken Into 
an is indicated by the specified number. Otherwise 
le covering measurement is by way of a misleading 

i said to begin with a number, if the Hmits within 
)ody is contained are not expressly stated in advance, 
therwise say that a mass has becn determined. For 



The Pleas of a Spamsh Advocate, Bk. II. 237 

instance, we begin with a number, " I sell yoii land to the extent of four 
acres with such and such boundaries." Thus the sale is defined by a 
specified number in the same remark, " I sell land of so many acres, 
which are there," and, therefore, the excess is kept for the seller. In 
these circumstances it does not prevent the sale from seeming to be ; 
made according to measurement, because it has been made at a set 
price, and, therefore, also for the artlcle taken as a whole. The 
argument drawn from the price [they say] applies to this contract, 
' but the fact that the price is a fixed amount is not indeed an argu- 
ment on the other side. 

Furthermore, objection does not lie in the fact that at the end 
may stand the phrase, " to have and to hold," etc, a clause which 
seems to have reference to a body taken as a unit, for the words of a 
contract must harmonize, so that later statements may not modify 
earlier ones. Besides, this clause is not placed in the body of the 
instrument, but in the administratjve and supplementary sections, 
which have less effect in making a change. Therefore, the saying, 
" the last clauses modify earlier ones," would not count in their sup- 
port, and consequently it would not even be necessary to add tiie 
dause, " canceling," etc, for that is understood even if the words 
were exactly the opposite. ** Consult on all these points Decius, 
where one reads that in a case of doubt we may understand that a 
sale has been made according to measurement, since on this basis the 
transaction would be less prejudicial to the parties concerned. Be- 
sides, with this understanding reference to measurement should not 
be superftuous. 

Still, one must consider whether the fixed price correspo ' 
to measurement or not; consult also Consilium 347 of Decii 
one finds that which may be inferred from the character of 
or of the payment as to what is sold or leased. AIso in 
from Imola, he says that the number is always looked at ' 
issue tums on a question not involving gain. Of course, in 
involving gain the common distinctions hold, viz., whether o 
with a number; whether we are concerned with the same clai 
he holds the recognlzed distinctions in every case, and this p 
is right. Now, he says that when in a sale or a lease the 
with its limits is described, and then a certain measure added 
is not determined tn accordance with that measure, but that 
cating a limit, everything is included which is within the limi 
separate clause in this case scrves as an indication, and yet a 
tion is not looked for. Take this case : " I sell land with so n 
fof wine] on it." Here the number is for the sake of speci: 
limit fixed. " I sell land, and I say that there are so many ja 
' [ I inserted here because Gentili gives no letter. The note is at the end of t1 
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." The number is not to speclfy the limit fixed. 
nnection Decius says tbat if a number, which ts not 
>ter, is put in several other chapters one accepts the 
hed by the majority, and one part of the contract is 
iccordance with another. * The same doctrines also 
ium 179, that the common rule is that a sale should 
on measurement, and sbould not be called complete 
ment has taken place, and that the conclusion is clear, 
icting parties begin to explain the purpose which they 

indicating a number or a measure. Decius discusses 
an whether a sale is complete, and whether possession 
lave changed hands by a transfer of the property when 
as not yet taken place. However, he says all these 
1 tnto consideration, ' and tbat Angelus and Castrensis, 
eus, make this assertion, and one ought not to depart 
liough the law can be criticised. Decius understands 
Derson." However, ''Odofredus interprets the word 
radantur) in the sense of " measure " (mensu- 
he does so on account of the preceding words 
t-matter. He says that the wine in the case men- 

in the fullest sense of the tenn, that consequently we 
.nd that it was handed over without being measured. 
Iiat case the handing over would take the place of the 

when this was done, the wine, whicb was promised at 
would seem to have been given. ' Likewise, he re- 
transfer without measurement were considered, meas- 
foUow, and that, before tbe transfer of the property 
sk is the seller's, even after measurement is made, 
ect. '°Likewise, he says tbat the first case is when 
e of wine in kind according to measurement; the sec- 

it is a sale according to bulk, without measurement, 

that the opposition may be well put, it will be said 
r will be received througb measurement. These views 
Is, and in opposition to them Decius says that in a 
ine ought not to depart from the words of the docu- 
:, he holds that a certain part can be alienated or pos- 
■ided by reason of the quantity or by reason of thc 
:here is every kind of uncertainty in respect to both 
tity, then the dictum of Bartolus may be true; it is 
:re is uncertainty only with respect to one of the two. 
hat centum tabulae is very uncertain on the score of 
be is led to accept the opinion of Odofredus, that a 
greement in this case would not seem to bave trans- 

ecause Gentili sives no letter. The note is M the end of the chapter.] 
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ferred possession ot ownership, for it would be interpreted according 
to the nature of a contract, wlth an unqualitied condition. Although 
the cfaaracter of tfae conditlon may be modilied with tfae consent of the 
parties concemed, still that is the case when there is an explicit state- 
ment, not if the clause of the agreement 
general dause would not modify a condi 
of the contract. *In like manner a cla 
have no effect, when there is uncertaint 
quantity, as there is here. 

Yet against these conclusions Decius 
has been said concerning an agreement 
of the property in accordance witfa the 
measurement, 30 that the risk is transf 
complete, not because the implied condil 
away with, but by the transfer the r 
measurement is more fully accompl)she< 
been made, ownership changes faands, 
risk, bccause he is found to be the ownei 
even when a transfer of the property hj 
the risk, because owing to the measuren 
to be sold according to bulk, and for the 
not transferred, the risk is the buyer's a 
pletencss would be greater from the 1 
from the transfer of nsk. Now, if mea 
of the risk, a transfer of the property wi 
surely. Finally, what is said concerning t 
lutely is true of an unexplicit clause, bec 
he determined tn accordance with what i 
spedal dause, suffident for the purpose, 
from Dedus. 

** Similarly both Parisius and Cephi 
whatever of property has taken place, < 
that measurement has not been made \ 
in accordance with the conditional coi 
transferred, although the condltion wer 
the condition be induded. Cephalus 
to the effect that even such a contract 
the risk involved in the article, not as to 1 
of thc property has taken place, for h< 
been transferred wiU seek the benefits < 
held to the resulting responsibilities. 1 
selling a thing which is regularly tested 
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it shall have beeti tasted." "One would scarcely buy 
hen it is observed that this condition, even when not 

an antecedent condition. " Indeed, all writers hold this 
ver may be said at length on the other side by Azo. 
sale is called conditional which is made for a just price, 
id that the price ought to be paid in advance. Now, 
3 in our first question about measurement says ' that a 
Id not be conditional, but would be unconditional and 
far as its substance goes, if the land is sold or leased on 
uch and such a price for each acre, " but it would be con- 
erely the price were stated, and the contract would be 
en the tnith was noted, just as when a contract is made 
in relating to the past. It would be a conditional con- 
;ny acres are sold or leased from the tield. But it would 
il only as to the danger of destruction, because, if a 
before it is measured, the seller sufiers the loss, but in 
:s the sale would be both complete and unconditional. 
riples Castrensis and others hold, and they occur else- 
le sees in Cephalus. Thus one ought to notice the way in 
guage is framed, ' for what ts mentloned first is thought 
: the purpose in mind. He has a discussion there which 
fully the conclusion tbat clearly, when the above men- 
tion depends upon inferences, it follows that one may 
: more convincing inferences to see that the distinction 
e observed, and that, although the mass raay be men- 
till we may understand that the sale is made by measure- 

I too that inferences of this kind are noted by Jason 
discusslon in the above-mentioned opinion; that others 
Torniellus, to whose oplnion Decianus then subscribed, 
is himself in like manner sets down other inferences. 
e is when a place is named at the outset, and still a 

ts not specified; then measurement is mentioned, and 
fie place spoken of is descnbed. The second case is 
rioning measurement the contracting parties have shown 
:are, by indicating even the smallest part. Undoubtedly 
cisc carc and from the deslgnation even of a very small 
be argued that the contracting parties have put their 

on measurement, at least in his opinion.' 
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APTER XXX 

tract before the Instrument Is Finished 

: great lengtb another question, namely, 
;te or not before the instrument cover- 
:ally when the contracting parties bave 
:nt. The question anses in the case of 

be made witbout writing, for in otbers 
writing, it is undoubtedly the case that 
:e, unless there is a document. 
mtracts, tben, ^ Decianus says that writ- 
essary only by way of proof. An illus- 
re will, even if the testator give instruc- 
de in writing. ^ So tbe doctrine stands. 
rcd in otber ways, altbougb tbere is a 
ts should be set down in writing. 
anus, tbat is called complete wbich has 
, and final cause. A contract bas all 
jtrument has not been made, for it bas 
itracting parties tbemselves; it has a 
ent out of wbicb tbe contract comes, a 
each party. It is clear tbat tbe common 
single statement, is a formal cause; tbe 
igation, because tbe agreement is to tbe 

obligation, and about tbese points the 
ice to a man wbo in his own case thus 
eement by shaking hands — an outward 
— and by other acts, which in tbat casc 
d performed by him. 
n which tbe present discussion turns, to 
: no agreement, wben an agreement bas 
lould be called, and a written document 
locument did not follow, Decianus re- 
g of the situation, and holds good, when 

the parties concerned that the contract 
cument has been drawn up ; or when the 
lind not to enter into the contract before 
iting, or before an agreement has been 
t should be set down in writing. It is 
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otherwise if they enter into a contract at the outset and intend to have 

a document drawn up afterward by way of ^ t^i . 

the gloss there and elsewhere, and this g 

to follow, and ' Odofredus and Albericus, ^ 

opinion of Speculator, pertinently remark 

the form of procedure of the law menti( 

practice today. Decianus says too that Ang 

same passage that a dctinite arrangement be 

cffect is required, if the contract is to be bin 

ment be drawn up. Still to others he woutd 1 

opinion in that connection; thc samc is true 

Fulgosius, Jason, Socinus, Afflictis, Decius : 

Decianus cites the eleventh opinion of 
Dccius writes that a contract would not be 
fore the instrumcnt was made, if it was s 
should be made to cover thc transaction. T 
at Florence. He says that it is not really an 
be called a contract in writing, bccause th 
ment is postponed to a future time, and th: 
opportunity for a change of hcart, would I 
cius really holds this view, he does not mci 
Decianus does not act honorably In concea 
this way. ' Why did he not cven cite Deciu 
the position quite fully, and why does he 
of this side Castrensis in the opinions, of w 
ing? A contract or a will is not called co; 
ment is drawn up which the parties or the 
have made; it is not, even though it may t 
gious purposes, according to Oldradus, am 
iudicatae are quoted. Johannes Andreae a 
approve the same doctrine, and yct Dccianu 
thcm. There may be also other res iudic 
Cephalus also takes thls vtew, and he dtei 
Furthermore, ^ Decius also says, concerning i 
by the Pontiflt, that because the Pontiff wishcd 
the Camcra, this fact would show that there 
ment wlth him to make this a similar case ol 
wish a contract to bc reduced to writing. T 

But Dccianus says that the view of C: 
should not bc followed, and that the more 
is against him. In a contract, which, in acco 
qulred by the common law, like an em^^hyteu 
ance with the form required by a statutc, or f 
' [i inserted here because Gentili sives no letter. The nt 
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requires writing, while the contracting parties say that there shall 
be an instrument or writing, it would be the more correct and the 
nly accepted opinion, that an agreement would not be 
lolute contract, even in the purpose of the contracting 
s a document should be drawn up, because it is taken 
hat the parttes conform their action to the provisions of 
aw or the statute. But if the contract is of the sort that 
mmon law, or under municipal law, or in practice re- 
iment only by way of proof, not by way of completion 
a document is not required, if it has not been expressly 
iveen the contractlng parties that the contract should 

I writing, because in this case it is taken for granted that 
oncerned have made their action conform to the pro- 
: law. ' Salycetus presents this point well, and so Deci- 
t they should not seem to have wished to restrlct them- 
han the law would bind them. He cites ^ also Faber, 
t a contract is called incomplete, when the parties con- 
ixpressly arranged, that they should not be bound untit 
t has been finished and published, a situation which fre- 

between cautious people who are afraid of being de- 
tinus holds the same opinion, along with the distinction 
y Salycetus, which he calls entirely correct, and he adds 
!en it observed in practtce. The same writer says that 
overing the agreement would not be required for the 
d perfection of a transaction, but only by way of proof, 
rties concerned have expressly arranged that the trans- 

not be valid otherwise, wtthout a document. *" See 
rus de Ferrariis. "The same view Jacobus Butriga- 
tien he says that we understand a contract to be made 
it has been arranged that the contract shall hold, only 
iment is drawn up. This he says everybody maintains. 
e, according to other writers, if I sell a thing to you, 
rersative clause, " But I wish a document to be drawn 
;n I make a sale without condition, and when I call a 

II him to draw up a document, then it is not a contract 
it the writing is to serve as a proof. These remarks 
;s from Butrigarius. 

y, see if Dedanus is not following constantly a kind 
3ning, from a contract in writing to a compteted con- 
I, the objection does not hold that the arrangement may 
i contract in writing, because it would be enougb to have 
ent postponed to the future, as I have before responded 
om Decius. But Decianus continues with his authors, 
Barbatia for saying that he has seen thls dif&cult ques- 
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tion applied in practice, when it is true that the parties concerned in 
the sale were in harmony concerning the article and the price, but 
said, "We wiil make the instrument tomorrow." Do they seem by 
using words of this sort to have wished to complete the contract 
of salc in writing? The result is important, he says, because m the 
meantime they would have an opportunity to change their minds, since 245 
the contract cannot be thought of as tiniahed until after the instru- 
ment has been published. But he concludes that it is not a contract 
in writing on account of the aforesaid reasoning of Salycetus, and 
because otherwise the contracting parties would be inconsistent in 
having Anished the contract of sale by a simple agreement, and then 
in having canceled it, by postponing the matter to the following day. 
This is weak reasoning, and begs the question with reference to the 
completion of a contract, although this case is not the same as that 
of Decianus, about which we are talking here, nor is it the same as 
was that of Butrigarius, or of Faber, or the other. They are not 
dealing with cases where the instrument is made while the agreeing 
or contracting — such are the terms employed in drawing up an in- 
stniment — is in the process of making, but where the instrument is 
made subsequent to the contract. But Barbatia says that he carried 
the day in that case of his. Furthermore, Decianus cites in addition 
" Fabianus, as well as Afflictis, and consequently Afflictis is inconsis- 
tent, since he is cited to the opposite efEect by Decius. Dectanus quotes 
Angelus too, who thought that the parties concerned seemed to wish 
to have the contract published in a written form in the specific case 
when they say that it would not otherwise hold, unless set down in 
writing. This is the same kind of false reasoning, for his opponents 
will say that the argument counts in their behalf, so that, if the con- 
tract were in writing, it would also'be conditional, pent^ng, imper- 
fect, until a written statement of it has been made. But the converse 
of their argument, that, if it were not in writing, it would not be a 
pending one either, would not hold. 

He cites also Franciscus Aretinus, who replies to the dicta of 
Castrensis and says that he observes the common usage and practice 
to the eSect that, although an agreement may be reached to call in a 
notary, still for that reason the document would not be called a con- 
tract made in writing, but only a paper by way of proof. Decianus 
himself adds that in reality he today sees such a usage and practice 
everywhere followed. On this point I would remark that the 246 
doctor who testifies about the usage outside of the district where he 
has lived ought not to be trusted, indeed, that ic is not even clear 
whether such a doctor ought ever to be trusted. *> In fact, a 
number of writers hold this view, and testify that it is the common 
opinion that he should not be trusted, except perchance in the case of 
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I and who has been a man of unusual authority. 
e of one who is dead the situation is less con- 
usage may have varied after his death. Now, 
is concemed, ' Decianus himself says that one 
i doctor only concerning the place in which he 

n the discussion in support of the same view, and 
rensis, he also cites * Decius, where Declus says 
that we should never say that a contract is made 
nce with the wish of the pardes concemed, un- 
ranged by them that thc contract shalt not other- 
t connection he replies to the dicta of Castrensis, 
;lusion that his oplnlon is not correct. In that 
le case is such that Sejus is under obligatlon to 
held to make a paper for the sale, but Decianus 
tion to sell is complete before the paper has 

if the condition is not satisfied. This has no 
:ion, for a paper did not have to be made to 
He says likewise that the dictum of Castrensis 
the substance of the contract has been withheld; 
also in cases where regard is paid merely to the 
struments, and that to the custom regard seems 

cases of doubt. Still I doubt this, since it is in 
xcutive, matters that we imagine words spoken. 
t when it was said that an instrament is to be 
Lning of the said sound-minded Titius, that was 

Titius. Therefore, one ought not to twist the 
hat the condition is satisfied. This argument is 
an onerous*contract, where the burden may fall 

were completed beforehand. 
its which he has are trae: lirst, that a notary 
rument in advance of the dme set by the parties 

that a sale would be complete before the in- 
1, if the whole price was to have been paid in 
.yment of the price proves a completed sale, 

absurd to have the price paid before [the pur- 
This may be a limitation of the view of 

)astrensis is quoted in a certain opinion in op* 
when he remarks on the aforementioned law 
that case the parties concerned had expressly 
nothing as settled until the writing had been 
tly, Decianus infers that, since the doctor ts 
' [Codt, », 3, 17] 
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inconsistent, the view which he held in the ConsiHa ought to be fol- 
lowed. But in this case in the Consilia Castrensis Is quoted in sup- 
port of the former view, and evcrybody recognizes the fact that it 
is the real view of Castrensis. 

DecUnus quotes Gratus in support of his opinio 
ment to ask a notary for an instrument would not givi 
for a change of mind, If the contract were otherwisi 
this view the doctors commonly hold. However, he 
the conclusion in thls connection that for these reasor 
not conditional, even if there is not an opportunity 
mind. Furthermore, Gratus is talking of a comptet 
to bring this point into our discussion would be do 
than begging the question. Consequently, althougfi 
that it is clear that tbe opinion which be himself 
common one, to me it is not clear. The opposite i 
Oldradus, Johannes Andreae, Johannes de Anania, I 
Jason, Socinus, as well as by Castrensis, Decius, am 
presented in res iudicatae, m which different cou' 
down. 

Decianus says the following reasoning is 
namely, that we take it for granted that the parties 
adapted their action to the provisions of the law. I 
for instruments only by way of proof. In his case 
proved most effectively, as he says, by reason of tli 
cause it had been said, " Done, done." To my mim 
is most ineffective, in the lirst place, because the re] 
at tbe same moment, and, tfaerefore, would not be 
taken for granted by * Dedanus and by the others ev( 
writings; in the second place, because these words r< 
been done, and, therefore, the reasoning should s 
characteristics of the act. 

Now, let us see how he replies to the points 
in support of the opinion of Castrensis, and we 
how we are to reply to the other incontrovertible i 
that two points are put forward in support of the vi< 
Brst, the aforementioned law contractus,'- at the begi 
quas tamen in scriptis fieri placuit, combined with the 
following it. From these the following matters seei 
parity, the agreement to contract in writing and t 
draw up an instrument. Declanus replies that a p 
when the condition has been expressly made that the 
made in writing, or if an instrument to cover it be 
otherwise, when, after making a contract unconditi( 

■ [Code, », j, 17.! 
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p an instrument. Just as Bartolus and the whole body 
erstand the text in that connection, and in a special case 
onds in this way. But Decianus by the above-mentioned 
which he says that he has established this attitude on 
: entire body, in my opinion, has not established it. 
anfirms this response most effectively, as he says; for 
atement, " which still it has been decided to have set 
ig," and the word " still," wtthout a connective, stands 
in law and in fact to what precedes. However, in 
reference is made to contracts, therefore to completcd 
therefore the words, " which still it has been decided 
own in writing," we shall understand do not apply 
ntered into unconditionally, but only apply to those 
racting parties have wishcd to have sct down in writ- 
re, if the adversative particle were not added, the 
:d into uncondttionally, even if the statement had been 
lould be reduced to writing, would have been complete. 
ire intelligibly as follows, that those words, " the con- 
ide in writing," clearly indicate nothing about finishing 
covering a contract, but apply to the actual cntering 
in writing. The same thing is true of the words, " it 
ed that these are to he entered in the instrument." 
ikewise point to the formal procedure itself in trans- 
>f business, but they do not refer to a completed trans- 
so much for the law. 

s also thc reasoning of Paulus Castrensis, that when 
icerned have come together to make an instrument, 
ear that they wished at that time to finish the contract. 
the notary puts in the day on which he is summoned, 
j when the contract was previously published. There- 
ould not be that on which the contract was completed. 
ing Decius replies in various ways. Decianus approves 
lonse, that it docs not follow from this fact that the 
nperfect before, for the summoning of the notary is a 
X were. 

adds that the perfecting of a contract is regarded 
way: first, when it is not lawful to depart from it be- 
nge of mind; secondly, when the question of the risk 
ide the subject of the contract arises; thirdly, when the 
: implcment covering the contract comes up. " Now, 
i in perfecting a contract, which is based on the agrec- 
!S place at once when an agreement has been reached, 
itract be subject to a condition, for not even in that 
hange of mind allowable. In the second process one 
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makes a distinction on noticing whether the contract is uncondi- 
tional or conditional. In the latter case it would not be perfected 
until the condition was satisfied. In the third process a contract is 
not considered perfect until the property has been transferred. 
Consequently, in the present inquiry a contract would be perfcct in 
the first particular, although, so far as the other two are concerned, 250 
perhaps it would not be. It is enough that ic should be perfect so far 
as the tirst process goes to prevent a change of mind, says Decianus, 
and he says that the reasoning is most efiective. But I would say 
that it is most ineffective, because in this case we raise the quesdon 
of the condition and the second process of perfection. 

But he adds another reason, which one can not withstand, as he 
says. This reason is opposed to that of Castrcnsis. It is that if the 
parties concerned in contracting should say that they do not wish 
to make the contract in writing, and that they wish the contract to be 
regarded as perfected and tinished, but that, however, they wish an 
instrument to be made to give a clearer proof and a lasting record, 
undoubtedly in this case the above-mentioned law will not apply. 
Still the notary, when summoned, will set down the day. 

He also adds a third reason to the ef!ect that if in a contract, 
for instance, covering a sale, an agreement to sell the property back 
has been added and if it has been arranged unconditionally that an 
instrument should be made to covcr everything — and in this case 
according to Castrcnsis the sale will not be called complete — if later 
on an instrument of sale is made without including the agrecment 
to sell back, the buyer in his opinion can not be forccd to sell the 
property back, bccause before the completion of the insti 
would have been lawful for thc buycr at any time to cl 
mind, and becausc the agreement can not bc provcd by ' 
' Both of these conclusions are incorrect, Decianus says, f< 
one hand an agrccment can be proved by wimesses, and on 
hand, the buyer can be sucd when the agreement has beer 
Consequently, the reasoning of Castrensis based on the ii 
is incorrect. It is undoubtedly incorrect. The aforementi 
contractus ' does not establish his opinion. 

Conscqucntly, in thls inqulry let us follow the opposite vi 
is much better establlshed, however, not by these arguments 
anus, but by the argumcnts mentioned above of Salycetus, t( 
think no good reply can be made. This view is supported al 
well-known rule ^that in the case of contracts the inter 
should be made against the man who takcs his stand upon the 
The interpretation is always in favor of thc man who takcs 
upon the promise. 

' [Cde, 2, 3, 17.J 
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CHAPTER XXXI 

Of an Appeal from an Inddental Judgment i\ 
Temporary Possession and of Provi 
a Suitable Bond, etc. 

A LETTER TO A FELLOW-ADVOCATl 

The matter has been Hnished, it is true, as Wi 
judge was right tn replying that those arguments t 
on the impropriety of appealing in a case of tempori 
general and subject to many limitations. In my 
the fact that the case at issue was not of a possesst 
involved an incidental point conceming the acceptai 
* In such an incidental inquiry, and in all others, an i 
although one is not granted m the case of an actic 
Thus your arguments were outside the present inquii 
man, always remember to notice thc form whlch th 
ahhough you both may include, and perhaps also i 
include, what either may not be pcrtinent to the n 
of no weight. ''By such things some judges are 
enced than they are by appropnate and sound consid 
this hint from me. 

On my side I shall gladly hear from you if I 
any faults. You shall hear the faults which thi 
committed. I have told the story to the ambass: 
Here I add to you one point, which concerns youi 
allegations, that the other party did not appeal f 
of those who valued the merchandise in controvi 
could have appealed from this verdict, although the 
appealed from a verdict in a case of temporary po 
could maintain that it was lawful for them to apf 
ten days from the interlocutory decree establishinj 
could allege new reasons for appealing. Good 
mistakes have been made by our adversaries, or w 
being made by me in this estimate of their crrorsl 
of the parties concerned in the action itself for po! 
mention to you, whom they concerned at that timt 
municate them to others, lest it may injurc us in ot 
if you continue asking, I shall tell you that the part) 
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ippealed from that part of the first verdict which had to 
li releasing the deposit, although from the other part, in which 
ibassador showed that he had possession, they could not have 

ed, " for a deposit is not always canceled by a bond, and 
case reasons could be given why it should not be canceled. 

idversaries did not see that one may take an appeal against the 
mce of bondsmen, or they did not know the decision in spedfic 
But if the point had been made against us, then we should have 
l 'the suitability of the bondmen, and that matter the judge 
>tedly would have decided in the light of general prindples. 

md Masler: 

1 piratical cases there is no appeal through an edict of youf 
y, unless the appellant deposits the whole sum to the payment 
ch he has been condemned. Now, this case of Botelia, the 
lian, is a piratical case, whether the action involves only sub- 
>i your Majesty, or involves subjects only in part, or even 
:s only a foreigner. These matters have been set before the 
3f the Admiralty, who has given verdlcts in behalf of the Lusi- 
Therefore, the Spanish Ambassador asks that justice be 
ed to the subjects of his King in accordance with the vcry just 
f your Majesty, and that an appeal in this piratical case be not 
d, unless the sum has been deposited. 

he Ambassador also thinks that another action is being taken in 
se with refcrence to subjects of his King, not in accordance 
ie law, because there have been assigned to hear the appeal 
and professors of the municipal law of England, as well as 
i of the civil law, likewise of England. Now, cascs of this 
tween foreigners are judged under the civil law just mentioned, 
Is case has been judged under this civil law; and now wben wc 

ee, in the matter of an appeal, if a proper judgment has been 
ed, we must see if a proper judgment has been rendered accord- 

that law, according to which judgment ought to have been 
£d. In this situation the Ambassador is not sure what those 
ractice another law may think. The Ambassador thinks that 
possible for the reply to be made that it is the practice to have 
3al judges also assigned in such a case, for this is done very 
and is only due to the growing power of the municipal 
Besides, we shall find that it is the practice in cases which 
i somewhat their municipal law— cither in cases where subjects 
icerned, or even foreigners as well. Now, one set of actions 
e actions of one set of pecple are not brought to bear upon 
r set of actions or another set of people. The Ambassador 
ot fear the municipal judges or their law, but in defense of 
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the honor of his King he would be unwilUng to depart from thc 
established law of nations, if your Royal Majcsty approves. 

Your Illustrious Lordship, Most Ufright Judge: 

We do not object to giving a bond, but we make two requests 
in giving it: first, that a reasonable bond may be accepted, that is, 
one for about the true value; sccondly, that such bondsmen as can 
be ofEered by his Lordship, the Ambassador, that is, by a sojourner, 
be accepted. Now, on this latter point your most leamed Lordship 
lcnows that all expounders of the law always teach that even a jura- 
tory bond (a privilcge, however, which we do not ask for) ought to 254 
be acccpted, if a person, because he is a foreigner, is unable to 
offer bondsmcn. Now, this inability, as everybody thinks, is proved 
by a merc oath, and that, indeed on account of an inability to givc 
bail, one may dcpend on a juratory bond is thc practice followed 
every day. Both of thesc opimons are held by Jason, on 1. i, Qui 
satisdare cogantur.^ Arguing from parity wc say that the bondsmen 
whom his Lordship, the Ambassador, is able to ofEcr ought to be 
accepted. 

A Reply 

Is tke Statute Which Demands the Completion of Seventeen Years 
Satisfied When the Seventeenth Is Begun? 

The question is whether onc who has entercd on his seventeenth 
year may be electcd to a coUege, whcn the coUcge has a statutc which 
speaks of electing him who has completed his seventeer"*^ * ^ 

yct there seems to be no question at the first glance, 
certainly not finishcd when wc have merely its bep 
all things I notc that that is perfect which is comp 
parts," says the law,' and other authoritics make othei 
thc samc cffcct. '■'' " That man is not considered 
years old who has entered on his seventieth year bi 
passcd beyond it," says anothcr law.* And then to be 
old and to have completed sb many years, arc onc 
thing, " as another law * joined to the one just mc 
out. '•''That is said to be complcte which has such a1 
tion that nothing at all is lcft ovcr. Thus Decianus 
light of these laws. That is full which is perfcct an< 
of any addition, ctc. ** Although a day begun is rcgub 
as completed, yet a year begun is not regularly consi 
pleted, as Navarrus notes. He makcs thc reply too 

■ [Dy., «, S, I,] • Uiig., 

* {Dtf.. I, 1. 1.1 ■ [Dig.. 
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Est in due form who lacked about forty 
is twenty-fourth year, no matter how littlc 
irdinatlon thought there was in those days; 
ordination ought to have finished that year, 
eyond it and touched his twenty-fifth year, 
re are other statements to this eSect and 
it the strict interpretation of the statutes. 
siderations are not decisive, and I think 

the proposed question is in harmony with 
, for example, may be elected to the college 
atute. Now, I am led to adopt this view 
at the doctors without exception givc as 
; case of gifts and honors and bcneficent 
Ent to have touched the year; and that in 
■egarded as time completed. This view too 

common one, although he himself thinks 

' is causcd by the fact that the law ex- 
iletion of the year; ''for it is certain that 
;r the interpretation of the common law. 
dcfinition among others, in this matter of 
a statute to the effect that a man is to be 
e consent of all, the statute, in accordance 
inderstood to mean " by the consent of the 
'e this interpretation, which is called " pas- 
law. This is the general view of all with 
!j populi^ 

right in gctting this result by wresting the 
1 their usual mcaning, in spite of the fact 
I the effect that statutcs are to be inter- 
too, concerning this statute the view is 
: or no effect. ^ It is the casuistical inter- 
statute excludcs; it docs not exclude that 
c common law. """ For this is not only an 
ecessary interpretation. 
iderstood according to the rules of the law, 
that they become at variance with a case 
common law. " The wording of statutes 
lony with thc interpretation of the common 
:and statutes in harmony with the art of 
lere are countless cases in which there is no 
; Baldus's statement about electing by the 
s statute is to be understood, in accordance 
' [Dig.. I, I, 9.] 



The Pleas of a Spanish Advocate, Bk. II. 255 

with the common law, to be speaking of a majority vote, and likewJse, 
that according to the common law, according to the interpretation of 
the common law, and accordtng to the art of men of letters, in 
benelicent cases the man who has entered upon his seventeenth year 
is considered to have completed it. *'<■ And thus the law which in 
beneticent cases requires a man to be of a certain numl 
understood to accept him also who has entered upon th 
years. 

And a settlement of the case is to be found in spe 
in specitic cases also it appears to be as I have given 
man was being prevented by a will from making dis[: 
things left to hlm by that will, before the completion o 
year, and yet hc made his disposition at the beginning 
year. " That the disposition stands, is the reply of P 
cause the testator's words with reference to the com 
year are to be understood of its beginning, when we ai 
beneficent cases, and we may say that a year is suffid< 
from the time that it is regarded as complete. Accord 
the same position and maintain that the seventeenth ) 
be sufficiently complete from the time that it is regarde 
There will be no hesitation caused by the fact that 
speaking of a wiU, while we are dealing with a statute. 
Menochius states is general, ** and these two, the law 
are on a partty and afford each other arguments mutu: 
as yet see what reply can be made to these arguments. 

There is another argument in the fact that st 
Icind which speak of admitting none into a college excep 
certain qualities are not to receive a rigid, but rather a k 
tation, and that in a doubtful case the man is to be adn 
is the reply of Ancharanus in dealing with the statuti 
college in which care was taken that a [student] ad 
study there at thc beginning should not be able to chang 
that the student not only can change, but can change wit 
or even more, because a man is said to be still at the t 
is, at the beginnlng of several years; and this is done by 
preted equity, as he says. In another statute there w; 
that one should not be received into the college unless 
the state or terrltory. "" Baldus replied that the Tt. 
received who came from the territory in a relative senst 
erous interpretation of the phrase, for thcse statutes a 
in this liberal sense. 

Thls statement about the territory is to be taken in 
but such a statute as this is to be tnterpreted strictly 
prohibition, as '"others infer from Baldus and Felynus, 
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in dealing with a statute putting restrictions on receiving a forelgner 
into a college, say that a man who is eminent in learning may be 
"~ In consideration of this preeminence and ability also, 
les many statements to the same eSect elsewhere. But 
i, nevertheless, I do not mention, as if they would help 
my dient, and yet he — an unheard-of thing — was a 
is thirteenth year, as I shall show, " so much as to make 
tatutes are not to be interpreted harshly and that statutes 
ire not interpreted harshly. 

statute provided that a man should not be received 
:ge unless he were a citizen by birth. ""The principle 
y supported, and has on numerous occasions been adhered 
t, according to our authorities, that a man must be re- 
father is a native-born citizen, although he himself 
e born elsewhere, for these statutes are to be taken in 
:nse. This is the view which Jason expresses after read- 
ng, and adopting the views of the other most distin- 
consults. 

the view of others beside Jason, ^*** and this opinion 
e common one, although he asserts too that many hold 
opinion, and he personally thinks that a distinction 
lade whether at least the man was conceived in the 
e a man's conception is to be regarded as his blrth in 
;nt for himself. Even this man, Ripa maintains, was 
itate and should be admittcd into the college, although 
Imits none but the man born in the state. But the man 
sidered born in the state who by mere chance was bom 
e state, especially if he was conceived within the state, 
beneficent interpretation, is to be taken here. I shall 
statement about the man conceived, '^' because if he is 
born, in cases advantageous to himself, then this youth 
scarcely lack anything of having passed beyond his 
ear. Others count the age from conception in their dis- 
inors, ^^^ and they are refuted in that case solely be- 
:t regardlng minors speaks expressly of those who have 
'and in the discussion it would have been prejudicial 
reived should be regarded as one already born, as my 
us, replies; for in this case the periods for restitution 
rter. And so in the same discussion the twenty-fifth year, 
'begun, is regarded as completed. "'In some cases the 
nted from infancy, and elsewhere otherwise, 
point more, another statutc decreed that no one should 
nto the college unless his grandfather was a native-born 
L man whose grandfather was born elsewhere, although 
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his great-grandf ather was made a citizen, must be admitted as though 
dcsccnded from a nativc-born grandfather. So Menochius replied. 
Then, too, anothcr statute had made provision that one should not 
be clected to the coUege by cooptation unless he were born in wed- 
lock ^^^ But one made a legitimate child by a subsequent marriage 
is to be chosen, rcplied the same doctor. 

Then there are statutes which forbid those joining a coUege, 
whose parents have plied a low calling, whether mechanical or man- 
ual; *" and yet the son of a surgeon — this calling is not sordid in this 
conncction, though sordid clsewhere — may join a coUege, Cephalus 
rcplied, cven though that surgeon practiced blood-letting, a subsidiary 259 
part of surgery, a lowly calling and one which comes within the pur- 
view of the statute. *^Then, too, the man should be elected by 
cooptation, whosc father was a drygoods merchant — this trade is not 
lowly in this connection — and at the same time did other lowly work 
in addition, to supplement his trading, Menochius replied. "^ And the 
same is true of thc man whose father was a clerk. "^Now, the 
office of a clerk is an humble one according to common law. """ The 
same thing is true of another whose father was a treasurer for 
strangers, and at a fixed salary. Those cases always have the prin- 
ciple applied that statutes are to be taken in a liberal sense. In 
another statute mention was made of not receiving into the coUege of 
Doctor-Advocates a man who cannot bc an advocate. ^^^ A clergy- 
man who cannot plead must certainly be received as a doctor and also 
as an advocate, replied Alciatus, because the clergyman could plead in 
writing, and in person too in many cases, and this statute should rc- 
ccivc a liberal interpretation. 

There was another statute providing for thc admission of the 
man who had a majority voting for him. ^ He too should be ad- 
mitted, replied the same man, who has secured half the votes. **^** Of 
course, in case of doubt the decision should bc given for admission, 
bccause it would be the more beneficcnt, as the same authority 
asserts. 

"^ In the casc of thc two statutes, the first of which provides for 
the acccptance of a majority votc, and the other instructs us to fol- 
low the decision of a two-thirds votc, the formcr should be foUowed 
and should bc preferred to the latter for the reason especially that it 
would be more beneficial, as Cephalus replies, •" in spite of the f act 
** that the later arrangements are more binding than those which pre- 
cede them." *" Furthermorc, as to the number of votes, I observe 
that, although it was stipulated by another statute that the man should 
bc considered elected who had been elected by two-thirds of the votes, 
and although a certain person had received twenty-seven out of forty- 
two votcs, Menochius replies that he is considered elected, and De- 260 
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cianus upholds him. Menochius also says that the man is considered 
jdy, by thc common consent of everybody " who 
: him only two or three votes. Do we need more 
; precise, superstitious, harsh, and inflexible inter- 
atutc ? """ Statutes ought not to be interpreted 
nner. This is a common remark. *' Even if the 
f these Judaizers, although they may not be Jews, 
:o the world, so to speak," to use thc words of 
if the person mentioned is thought of as elected 
:h the common consent of everybody," althougji 
against him, thts young man too may be clected 
inly to finish seventeen years, evcn if the statute 
ess should require the election of him who has 
-e seventeen years " without any break whatso- 
le argument holds in passlng from persons to 
arguc, or do we delay looger after having quoted 
)ecific cases? 

I been said, or can be said, in oppoflition fumishes 
can see that thesc arguments have been refuted 
e to our inquiry. What has been said of the 
leted " is not an objection, for the reply has been 
nteenth year is understood as completed in our 
completed is not to have excecded, but something 
ild one have exceeded the fourteenth year to be 
or is it enough to havc completed it? " In this 
ets the words " to complete " and the word " be- 
quently, some people have been able to interpret, 
d upon, the statement which the laws make about 
ig marriage, namcly, that a wcman ought to have 
f," a man ought "to have completed" the ycars 
are not even refuted by the fact that the words 
lot bc taken of things cntercd upon, but for other 
neficent thing that in that situation thc year en- 
lot be regarded as complete, in order that there 
i better considcrcd deliberation in this important 
grave servitude — '**''' that is the phrase — of mar- 
le sentimcnt is expressed in the case of spiritual 
of the very high condition of religious profession. 
y begun is regarded as complcte even in mar* 
e case of a will. Some people are not troubled 
practice if a weck is ladcing, for if thc lack is 
' in ordinary practice be called complete. Un- 
dom takes the place of age, in that case attention 
years. Suppose we should say the samc thing in 
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our case ? Our statute ought to be interpreted, not in a metaphysical 
way, but according to ordinary practice. Besldes, one should regard 
the fact that he is a boy who is familiar with more languages and 
with more arts than another boy of his age would be. The risk of 
this thing has been taken by the community more than once, even 
also when he was a collector, and in point of fact a prior, in the 
middle of bis fourteenth year. Take the risk now, if he can do more 
than others of his years. I come back to the words " to complete." 
Ignatius writes to the TralHans of the baptism of our Lord Jesus, 
" when he had completed three decades," although he was aware 
of the statement "** " Jesus himself began to be about thirty years." 
"" And the Evangelist himself says of the day of circumcision, " whcn 
eight days were accomplished for the circumcising of the child," 
speaking without doubt of an eighth day not in the past, not finished. 
The commentator in this connection interprets it so, that " to be 
accomplished " does not mean to be absolutely completed and satis- 
fied, but to have come and to have begun, and in this way the words, 
" to complete," are frequently taken In the Scripturcs, »0 that anothcr 
person would be in error in that connection in tuming and distorting 
the matter so as to get another meaning. But suppose the writer of 
the statutes, an Archbishop, versed in the Scriptures, has followcd 
this practice of the Scriptures? A student of the law would have 2' 
interpreted that word in no other way than thc law interprcts it in 
beneficial matters — begun instead of completed. ««wWe must inter- 
pret words according to thc setting of the speaker. Our speaker 
seems to have clearly distinguishcd thc words " to pass beyond " 
from our word, in writing " he who has finished the seventeenth, 
and has not passed beyond the twenty-sixth." I could bclieve that 
the founder would not today answcr otherwise, if he were livlng, 
since today neither so high nor so exact a number of years is takcn 
tnto considcration, and besides the successive grades are sought much 
earlier and granted much morc casily throughout the Academy. 

bhbh Furthermore, it is a common rule and it is an espedally 
convincing inference, that that principlc is understood to bc extended, 
which, if thcrc had becn a call for it, would havc been cxtended. 
iiii N^avarrus adopts this rule, and he actually follows the view men- 
tioned that one born by chance elsewhere ought to be accepted, even 
if the statute provides for a nativc. As for the othcrs, good hcavensl 
how frcqucntly do they follow it cven on grounds slighter than those 
which have been given by us in our case. However, here wc arc not 
even talking of extcnsion of application, but of the intcrpretation of a 
word which would thc more plausibly hold. ■*■* For instancc, an ex- 
planation is accepted, when an extension is not acceptcd, "" for an 
explanation makes no change. The explanation put forward by us 
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would not even be called a legal fiction, ""™ for it is not indced a 
fiction, """^ and even a legal fiction itself is the truth. °*'° The elcction 
was opposed, or rather the objection was madc to the candidate of 
Menochius that he suffered from a certain deformity, on account of 
r the Levitical law he could not have been chosen to thc 
the altar, which Menochius' client desired. Menochius 
iday such regard is not paid to deformity. We hold the 
that such great attention is not paid to periods of time 
i in thc first place there are very many bachelors, and when 
id place this youth could havc been made a master before 
: period of life during which the statute provides that can- 
to be questioned on grammatical matters only. It is a 
te if it allows one-to be admitted as a scholar of this Col- 
f in case he can now be created a doctor under the common 
Lis be in the CoUege of Doctors; a man who can perform 
I in the commonwealth itself. But neither ought severity 
for grantcd nor severity in a statute, '™ for severity is 
tice, harsh, the greatest injustice, the greatest torture, etc. 
i, has the statute thus far been interpreted in any other 
say it ought to be interpreted? Let a case be shown of 
-ejection of anyone on the ground that he has not exceeded 
:nth year, provided he was in the seventeenth ycar. It 
:r to point out individuals who have been admitted at an 
Let an investigation be made. I pass over what is very 
oned here, i.e., ""that it has becn wont to occur very 
mlouse and Avignon that an election to a college is an- 
ing to a bribe, in which case the statutes are violated, and 
ime of simony is committed. But thc statutes are observed 
lously, most strictly, to the very dotting of the i's and the 
the t's, when places are to be allotted for nothing. And 
g be granted as a favor to the father who makes the re- 
her who has in no wise deserved ill of the Academy? 
'avor to the King who, for a second time, and with a 
it to be heard, requests to have the boy accepted, shall 
ression be freely made ? And will they not listen to justice 
e shown to be clearly for the boy? "" A just interpreta- 
s evcn over an exact meaning. I have set forth the just 
m, that in our case the year begun should be accepted 
the completed year, if that is just which is in accordance 
iF, and this is the interpretation of the law, '™ Further- 
inly the authority of the law gives words their true and 
ng, but this meaning should be taken on the warrant of 
:es the law, that such and such a word should be under- 
n such and such cases. 
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uuuu j^ ought not even to be said that it is a fictitious case when 
a thing begun is taken as a thing completed, for since being regarded 
as a certain thing is expressly and peculiarly provided in this case 
as being a certain thing, they ought to be regarded as being on a 
parity. These observations Ancharanus makes to the statute which 
forbids anyone to hold a magistracy unless he be a native-born citizen, 
so that Titius could be the magistrate, inasmuch as he was received 
into citizenship with the proviso that he should be regarded as native- 
born in all respects. But to this scruple about the legal fiction reply 
has been made above also, so that it does not prejudice the case, 
*^as the same Ancharanus and others (if anyone should have 
urged the objection) say, that in the statutes it is not enough that a 
thing should be regarded in a certain light, unless it is the very thing 
which the statute requires. 

Finally, it may be said here that the seventeenth year ought to be 
counted from the last act of election, which foUows the year of pro- 
bation, when this young man will be several months beyond the 
seventeenth year, for as to the fact that the law has a provision con- 
ceming the age mentioned, and speaks of the very first step in the elec- 
tion, still it does not say that this age should be required, and it says 
that the election ought to be made in the manner and in the form and 
in accordance with the provisions written below. And therefore — 
and this ought to be noted — it makes one act of the whole election, in 
which the approval and the year of approval are included. Still to 
urge this is an act of supererogation, because the arguments already 
given are far the most convincing. 

a— Bart. 1. ult. 9* pen. de appell. 
b— Alb. 4. de jur. int.; Decia. apol. c. 25. n. xx. 
c — Ang. Soc. 1. 9. qui sat. cog.; Ang. add. Bar. C. de ponderat. 
d — Saly. 1. 28. C. de appell.; Alex. 6. cons. 64. 
e— Pan. c. 2. n. 24. de seq. possess. 
f — DD. 1. 5. 9* I* qui sat. cog. 
g — Rom. d. I. 5. ii.; Menoch. de arb. cas. 65. 
aa — 1. X. de orig. jur. 
bb — ^L 3. de ju. imm.; Alb. 5. de nupt. x. 
cc — 1. 2. de excus. 
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LEX LOCI CELEBRATIONIS 

Iinpoitint element io cafe*, 105-10& 

LICENTIATE 

Not in categoty of doctor, 44. 



MALEFACTOR 

Lanfully arrested id one tenitDry may fa 
release there, 31. 

MARKS 

Stamped on book* aad mercbandiic only pi 

MARRIAGE 

Wilhout conseot ot paients ought to be an 

MEASUREMENT 

Transfer* risk even before transfer of pro 
When customary lo tell by, coadition inhi 

MIUTARY SERVICE 

Britons getting out for, with Spaniarda, car 
Whetber those settiog out for military ser 

MOVABLE PROPERTY 

May alnays be confiscated, cven «utaide ol 



N 
NOTARY 

Ditcloiing uatementi of wiinesaM before pu 



o 

OFFICIALS 

Held under Civil Lan for iligbteat error 
PuDitbed for non-preventioD of unlinful a 

«OPERAM DARE" 
Meaning of, 72. 

OWNERSHIP 

Preiumption of, from mark* on mercbaDd 

P 

PASSAGE-MONEY 

Due for Turk* captured by Tuscid* od E 
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ODS 

I, at3-«4. 



I when appeal can be made, 191. 
ler oSenM on high seai, lO}. 
Eh, why illoTTible, Ito. 

muit bc coniidcred in determining merii) of ca(c, ioj-106. 
i 6t. 

ny» temporary in effeci, joi. 

deptived of, vrlio ig rcstraiDed in b giveo place, 131. 
\% bougbt from piratei — whether tbe goodi thould be cransfertcd t 

I held by force i» potsible ihough titlc can not bc acquired, 105. 
Ktmmon friend, i. 



insuBicieDt where action required, 40. 

ciuality regarded as actuality (except io caie ot puoishmeDtt, cf. 41). 



fore coronatioD, }9. 
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PRESUMPTIONS 

A* to ■ction being voluntary (and not througb fear), iii. 

As 10 knonledge of lan not made where peDalty n attached, «9. 

No, aa 10 fraud, zii. 

As to KroDgcr being the aggieaaot, 119. 

As to property suie to be taken b; cnemj (not regarded as taken), 14-1S. 

Of iaaocence, 77. 

Of onnership, from niarki on booki and merchandiie, tfia. 

Tb*t what i) propoaed for the benefit of anyone carriei iiaplied condition " if it 

PRICE 

As taking place of thing, 49. 

Definite, and quantjty necetsary for valid sale, 3to. 

In conlracti, not conttolled by value, 310. 

PRINCE 

Required to restore to people what he ha> received from them to public advantige 
in nar aad peace, 117. 

PROOF 

Of fraud by inferencei and circumitantial evidence, aai. 

Of ignoraace, 14S-149. 

Of kaowledge, 148-149. 

OSer of, "at once" compared with " thort delay," 159. 

PROPERTY 

And perion of vanquiihed go 10 victor, ao. 

In wild beaatt (ferae natutae) wbether ii ceaiea upon exape, 10. 

In captured arlicles, nhen acquired by enemy, 11. 

Sure to be taken by enemy, not ptesumed taken, 14-16. 

Takea from eaemy, nhen aoi to be reiiored to former owaer, ij. 



QUANTITY 

Definite, aeeeaairy for valid lale, 110. 

R 
RANSOMED PERSONS 

Can be retaiaed by ranaomer aa «ecurity until ranMm is rep 

RANSOMED PRISONERS 

Regain exact tiatui they had when capniied, 53. 

RES JUDICATA 

As injuring tbird party, 181, 
Three lequiiitei of, 178. 

RESTRAINT 

In a given place seem» to depiive one of possegiion, 131. 
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nr, not id fict, igt. 
ft, loS. 



ce SDd quaDtit]', a 
itc, a 19-230. 



aad told — buyer gaiDS oo litle, 50-51 



leD ordered to equip binself at oncc, ]i. 

;d niih deatb, thougb BSair turned out well, 61. 



I and kept for a Dight beloDg 10, i 



and confumcd — acquiier can be held ai far «• he hat been 

t lavrful, 50. 

{h title can not be acquiied, loj. 

left if he knoTri goodi weic slolen, 50- 

icquired, 105 9. 

ir and aold — buyer gain» no title, 50-51. 

im piratet — whetber goodt sbould be traniferred to originil 



be a, rather tban a foreigDer, 103-104, 
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T 

"TAKING CARE" 
Mcaoiag of, 73. 

TERRITORIES 

Rnpect due to, tii. 

Who m*y be (aid to be ounide of, 19. 

Use of terrn in cate of iraten aad landi, ja-}]. 

TESTIMONY 

To diaclose, meaning of, 140. 

THEFT 

A ncw, committed when thief carriea booty into church, ij. 

How different froni robbery, loS. 

Not constiiuted by roere inteotion plui preience in the bouae, 40. 

THIRD PARTY 

A* injured by judginent, t££. 

TITLE 

To conliacated property, how acquired, 54. 

"TO BRING FORCE TO BEAR" 
Meaning of, 11. 

" TO DISCLOSE TESTIMONY '■ 
Meaning of, 140. 

"TO HQLD BY PORCE" 
Meaning of, 34. 

"TO PASS THROUGH" 
Meaning of, 144. 



D inveitigatiDn free men may be lubmitted ti 



" TO TAKE CLEAR THROUGH " 
Meaoing of, 5. 



u 

USAGE 

Makea oiherwiae unlawful contract lawful, 106. 
Proof of, diecuJt, 17. 

USURY 

Conturoable gooda extorted as, — action liei against 
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t control ia coDtracta, 3ic 



I not aiked for, ia null and void, 331. 

I, 127. 



if, to property and perton of vanqutshed, sa 
■RY ACTION 



10 be real ooly at the froat, 35. 

LSTS 

y in, whetber h ceaw* upon eicape, n 



nplcte nithout compIetioD of 

£S 

lion of, when allowed, i)6. 

ils ■*, in criininal actioDi, 141-^45. 

jon of, when allowed, 137-138. 

ahould Dote actioni of, whea giving tcstimony, iiti. 



DOCUMENT 
required for contr 



INDEX OF AUTHORS CITED BY GENTILP 



In preparing this Index our purpose has been to identify and arrange in 
alphabetical order all the authors and books, jurists and juristical compositions 
mentioned by Gentili directly or indirectly in the text of the Hispanica Advocatio 
or in the marginal notes thereto. The names of a few men and the titles of a 
few books can not be determined with certainty because they are not to be found 
in any accessible biographical or bibliographical records' or because Gentili's 
references are so obscure as to prevent us from identifying with confidence the 
works cited, but a large majority of them, we hope, have been made out correctly. 

Unless the information was unavailable or the author too well known to 
need comment, a notice of his nationality and date follows each writer's name; 
then, if he has been cited in the text, the pages of such citation are given in 
arabic numerals; finally comes a list of his works to which reference has been 
made in the marginal notes, the location of these references being indicated by 
book, chapter, and letter. The letter is foUowed by a numeral if it has becn 
used before in the same chapter. Where the notes have been grouped at the ends 
of chapters in the translation, a doubled letter takes the place of the numeral. 
Thus II, I, n2 in the list of authors given below will be II, i, nn at the end of 
a chapter. 

To identify any marginal reference the following suggestions may be of use. 
Observe in the coUections at the ends of chapters how the separate notes under 
any letter are marked off by semicolons. The first abbreviation in the note is 
usually the initial letters of the author's name. The index will show it in 
expanded form. If the rest of the note involves the abbreviation of a book-title, 
this will be identified easily by a glance at the works accredited to the author. 
In the case of a reference to the Civil or Canon Law, the reader should keep in 
mind the method employed by Gentili in referring to them as explained in the 
prefatory remarks in this volume. 

But sometimes Gentill omits thc general rubric in citing a law or even a 
section in a law in the Digest, Code, or Institutes. Thc following laws or 
sections so cited in the notes may be identified thus: 



1. actus 


isi 


probably 


D. 50. 17. 77 


1. a diyo Pio 


« 


i( 


D.41. 1. 15 


1. admonendi 


u 


<( 


D. 12. 2. 31 


I. Atinia 


(i 


« 


D.41. 3. 4.6 


I. Celsus 


<( 


(( 


D.41. 3.27 


I. cunctos populos 


l< 


(( 


C. I. I. I 


1. diem functo 


« 


(( 


D. 1.22. 4 


1. diffamari 


« 


(( 


C. 7.14. 5 


1. f rater a f ratre 


(( 


N 


D. 12. 6.38 



I. Gallus 

1. lecta 

1. omnes populi 

1. quae dotis 

1. qui cum alio 

1. saepe 

1. ut vim 

SCato 

§ duo f ratres 



isprobably D.28. 2. 29 
D. 12. I. 40 

D. I. I. 9 

D.24. 3. 33 

D. 5a 17. 19 

D.42. I. 63 

D. I. I. 3 

D. 45. I. 4. 1 

D. 45. 1. 122. 6 



<( 
« 
« 
« 
« 
« 
« 
« 



(( 



« 
« 
« 
« 
« 
« 



« 



' Prepared by Arthur Williams, lately Instructor in Latin in Princeton University. 

*The principal books of reference used are: Zedler, Grosses Universal Lexicon 
(Halle and Leipzig, 1732 — ) ; Ersch and Gruber, Allgemeine Encyclopddie (Leipzig, 
1818 — ) ; LiPENius, Bibliotheca Realis Juridica (Leipzig, 1757) ; Savigny, Geschichie 
des romischen Rechts im Mittelalter (second ed., Heidelberg, 1850) ; The British Museum 
Catalogue; Catalogue Giniral de la Bihliothique Nationale (Paris, 1897 — ) ; Corpus 
Juris Civilis; and Corpus Juris Canonici, 
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Thc rubric " si cert. pet." is somctimes used for D. 12, i. 
For the Canon Law rubric " de re jud." see under " de sententia et re 
judicata." 

Some abbreviations used in tbe marginal annotation are: 



D., nu., num., nunwrus 

noi., nota 

obi., obMrvitio 

p., pagina 

pen., penultimui (nexl 

prin., pTincipio 

q., quaettio 

rep., repetitio 

rub., rutrica 

(it, tiiulu* 



il 6 refers to the Liber Scxtus Decretalium of the Canon Law. 



lu* (toD of the foltow- 

Pp. 140, 141 
cu>, b. at Florence, iiSi- 



■tion (II, II, c j; 34, ■) 
o Albericu* de Porta 
■lian gloiMior of Utter 

■ee Gentili* 

, of Bergamo, Italy, d. 
. ar, 30, 116, IJ9, 14», 



, of Milan, 1491-1550. 



Coatilia: 1, 7, d; 7, ■ a; S, d 3, ctc (a6 

referencei) 
Parergi: I, 4, d; II, t, z 
de Praetumptionibua: I, 7, in 3; 11, a, 

etc. (9 references) 
de Quinque Pedum PraeKriptione: II, 

«7, c 
de Verboruro Signilicatione : I, lo, b 3; 
31, b; II, I, n a; 16, p 1; 31, y\ 
St. g4 
Alex. de Ne., «ee Nevo, Aleiander de 
Alexaoder Severus, Emperor, d. 115. P. 335 
Aleiander Tartagnui, b. at Imola, d. 1477. 
Pp. iS, 37, aS, 41, 54, ctc (named 48 

OD Codez: II, 6, o; iS, c 

OD Digeat: I, t, i; 3, z; 9, y, etc. (34 ref- 

Apoitillae ad Bartolum in Codicem et 

Di^eita: II, 5, r; 19, c 
Coniilia: I, 6, y; 7, f; 7, n, etc (31 reft.) 
AmbroiiuB, Bishop of Milan (St. Am' 
broie), d. 397. P. 33 
de Ofliciia Ministrorum: I, (, f 
AramiaDUS Marcellinut, ^th cent. 
Re* Geitae (bk. zxii, ch, 16, tect. aj) : 
1. 34. h 
Anauia, Joh. de, of Bologni, d. 1455. Pp. 

34J, H7 
AncharanuB, Le., Petrui de Ancarano, 
pupil of Baldua, b. about 1350. 
Pp- S9. 91. w. loj, t34, t57, etc 
on Canon Law: I, 5, q; 9, o; 13, d, etc. 

(10 referencet) 
Coniilia; I. 7, x; to, g; ti, i, eic (15 
references) 
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Ancharanus Regiensis, i.e., Petrus Jo. An- 
caranus of Reggio, fl. 1580. P. 56. 
Familiares Juris Quaestiones: I, 13, r; 
II, 7, g; 7» na 2 
And. ab £xe. (A. ab Ex.), see Exea 
Andreae, Joannes, of Bologna, d. 1348. 
Pp. 14, 189, 243, 247 
Additiones ad Durantis Speculum: I, 3, 
h; 7, c 2; 28, d 
Angelus de Ubaldis, of Perugia, 1 328-1407. 
Pp* ^» 7> 9> io> ii> ctc. (named 34 
times) 
on Codez: I, 3, f ; 13, k; 11, 10, x; 16, z; 

18, n 
On Digest: I, 2, z; 13, a; II, 11, 1 2, etc. 

(19 references) 
Additions to Bartolus on Codex: II, 31, c 
de Lege Atinia: I, 12, d (Dig. 41, 3, 

4. 6) 
Consilia : I, 6, m ; 20, z 2 ; II, 16, c ; 18, n 2 
Disputatio ex Orta Guerra: I, 10, b 
Disputatio Renovata Guerra: I, 2, h; 

2, I, etc. (8 references) 
Uncertain: II, 12, d 
Angelus alter, see Aretinus, Angelus 
Ant de Patrutia? 

on Digest: II, 9, e 
Appianus, of Alexandria, ist half 2nd cent 
P. 62 
Historia Romana: I, 8, p; 14, g; 14, p 
Apuleius, Lucius, b. about 130. P. 127 
Archidiaconus, Le., Guido de Baisio, teach- 
er at Bologna of Joannes Andreae, 
about 1290. Pp. 21, 26, 27, 28, 29, 30, 
126, 136 
on Canon Law: I, 7, m; II, i, m; 2, 1; 2, 
d 2; 5, b 
Arena, Jacobus de, of Parma, fl. about 

1296. P. 39 
Aretinus, Angelus (de GambiHonibus), d. 
at Ferrara, 1451. Pp. 8, 127, 177 
on Digest: II, X2, m 
on Institutes: I, 2, s; 2, g 2 
Aretinus, Franciscus (de Accoltis), 1418- 
1486. Pp. 6, 41, 42, 59, 126, 129, 131, 

133. 134. i38> I95> 244> 245 
on Canon Law: II, i, h; 3, b; 9, k; 16, 

n 2 

on Codex: I, 23, p; 26, i (Cod. i. i. i.) 

on Digest: I, i, 1; II, 3, b; 7, o (Dig. 

45. i. 122. 6), etc 

on Institutes: II, 30, 1 

Aristotle, 4th cent B. C. Pp. 218, 220 

Politica: I, 5, b 

Articuli Pacis, i.e., of 1604, between Eng- 

land and Spain: I, 16, n; 20, k; 20, 

n 2 

Augustinus (St Augustine), 354-430. P. 215 

Augustus, Emperor, 63 B. C.-X4 A. D. Pp. 

48> 99 
Ayala, Balthazar de, b. at Antwerp, 1548- 

1584. Pp. 9, i3> 5* 
de Jure et Ofiiciis Bellicis et Disciplina 
Militari; I, 2, a 2; 10, b; 12, h; 23, m 
Azo, of Bologna, about 1200. Pp. 239, 243 



Baldus, Joannes Franc, Professor of Law 

at Turin, fl. 15 10. 
Tractatus de Praescriptionibus: I, 15, d 
Baldus de Ubaldis, b. at Perugia, 1327- 

1406. Pp. I, 4, 12, 18, etc (named 77 

times) 
on Canon Law: I, 4, p; 17, r, etc (16 

references) 
on Codex: I, i, d; 2, y; 3, f; 13, n, etc 

(41 references) 
on Digest: I, 6, z; 9, d 2; xi, g; 11, i, 

etc (21 rcferences) 
on the Feudal Law: I, 6, r (?) ; 13, t 
on Novels: II, 3, g; 4, I 
Additions to the Speculum of Durantis: 

I, 17, o 

Consilia: I, 4, n; 20, q 2; 23, d; 27, d; 

II, 18, c 2; 31, u; 31, u 2 
Uncertain: I, 18, o 

Bamlo, Andreas de (?). Pp. 75, 148 
on Codex: I, 9, i; 13, m; 15, m; 18, c: 

II> 7> <i; (I> 13» k 2 should be given to 

Andreas de Barulo) 
Barbatia, Andreas (Siculus), d. at Bologna, 

1479. Pp. 23. 244> *45> 248 
Additions to Baldus on Codex: I, 9, q 
Consilia: 6, o 
Barbatius, p. 248, same as Barbatia 
Bartholomaeus, see Socinus, Bartholomaeus 
Bartolus, of Sassoferrato in Umbria, 13 13- 
1357' Pp* x^> 33, 24, 31, etc (named 
49 times) 
on Codex: I, i, t; 13, g; 18, c, etc (12 

references) 
on Digest: I, i, c; 2, b; 2, z; 23, g 2; II, 

20, b, etc (39 references) 
on Novels: II, i, r 2; 4, 1 
Consiiia: I, 19, y 

de Judice Suspecto: II, 15, b; 16, h 2 
Quaestiones: I, i, s 
Tractatus Testimoniorum : I, 23, h 2 
Uncertain: I, 8, b; 28, b; II, 7, y 
Barulo, Andreas de, of North Italy, i^th 
cent P. 58 
on Codex: I, 13, k 2 (cf. text) ; II, 8, 
d 2; 17, t 2 
Basilica (Greek code of law). I, 12, p; 

II, I, x; 4, f 
Bellar. Perhaps Roberto Bellarmino, Theo- 

lo^ian, 1542-1621. I, 16, m 
Bellonius, Nicolaus, of Casal, fl. 1542. 

Consilia: I, 7, q 2 
Bellus, Petrinus, b. at Alba, 1502-1575. Pp. 
8, 12, 24 
de Re Militari et de Bello, edit 1563: 
I, 2, t; 6, X 
Belviso, Jacobus de, of Bologna, 1270- 
1335. P. 141 
Consilia ( ?) : 11, 4, q 
Bernardus (?). P. 225 
Berojus, Augustinus, n, at Bologna, i6th 
cent Pp. 207, 208 
on Canon Law: I, 17, a; 17, r; 23, I, etc 

(10 references) 
Consilia: I, 27, c; II, 11, e 
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BertrRnilus, Stephanui, i6tb c 
: I. 19; > 



.tj; 



:, 1 1 



; »3. «; *3, 
lo, i 



; II, 



Beza, Theodorus, i5i9-ifio5. 

on Goipel of Luke: U, ji, f 4 
Bible, th«, I Kings, 3, 2t. P. 117 
Bologninu», Ludovicui, of Bologoa, 1447- 
1508. Pp. 175, 176 

Coniilia: Il,3,b; iz.b; 12, t; ii,K;aS,c 
Bonifacius, Joannei, of Rovigo in Venice, 
tS47-i6jS- P. "« 

Tractatus de Furtis: I, 22, h 
Bor. (I, u, y)f 
Boj.. {II, 31, .) ? 
Brissoniui, Barnabas, French, 1531-1591. 

P. IJO. 

de Foimulis et Solleinnibus Populi Ro- 
mani Verbi»; II, i, c 2; 2, o; 7, t 
Brunus, Conrad, 1491-1563. P. jti 
Budaeus, Guilelmus, of Piris, i^fi^-i^^o. 
Pp. 103, 104, 13J 
on Digest: I, 2, f; 11, t 
Butgoi, Antoniui de, ■ Spaniard of Sata- 
manca, 1455-1525. 
on Canon Lsw: 1, 2fi, e; 16, g 
Bursalus, Fianciscus. P. s7 

Coniilia Juridica (edit. Fif. IJ79): I, 
ij, 2; 13. h; II. 7. g; 7, h; 7, m 2; 

Butrigariui, Jacobui, of Bologna, d. IJ4S. 
Pp. 244. 24S 
on Codeit and Novels: II, 30, d 
Buirius (Antoniui de Butrio), of Bologna, 
1338-1408. Pp. 127, 1J4, ij6, IJ7, 143, 
181, 200 
on Canon Law: II, 2, b; ], a; 4, m 

Caecialupua, Joanoea Baptista, of Seveiiao, 
fl. 1470. 
on Codex:I, 21, a 
Cacheranui, Octavianus. 
Decisiones Sacri Senalus Pedemontani 
{edil. isfi», fi.):Il, 8.2; 9, e; 9.f 
Caepolla, Bartholomaeus, of Verona, d. 
1477' Pp- »'. »4. jo. •<". '04 
on Cod»: I, 11, g; 13, i 2; 22, b; II, 6, 1 
on Digest: I, 6, c; 7, o 2; II, 4, h 
de Serviiutibus Rusticorum Piaediorum: 



I. 8. <, .. 
Tractaius Cautellai 



: I. 7. 1 



Caesar, Julius. 

de Bello Gallico: I, 8, d 
Cagnolui, Hieronynius, of Vercelli, d. 1551. 
P. 18 

on Civil Lan: I, 5, o 

on Codex: II, 6, n 

de Originc Juria: \, 5, f 

de Recia Principis Insiitutione: II, 7, q 
Calcaneui, Laurenliui, of Breicia. P. ijti 

:onsilia (edit, Floreni. 1468 ff.): II, 12, 



CanoD LavT, direct referencei lo: I, 7, t 1; 

10, b; 14, n; 19, t; 20, e; 24, I; II, i, 

b; I, c; I. h2; j, P; 13.0; Ji. * 3! J'. 

z 3 (13 references) 

Cantuccius, Franciicui, of Perugii, d. 15S6. 

P. 187 
Caravilta, Prosperus, a Neapoliiin of itilh 
cent. P. s6 
■uper ritibus Magnae Curiae vkariae 
regni Neapolia (Venet. 15(5 ff.) ; I, i j, p 
Cassius Dio. 

Hiitoria Romana: I, 11, h 
Castrensii (Paulus de Cistro), d. 1441, 
Pp. 6, 14, 38, 41, 42, 74, etc. {named 
4S limei) 
on Codex: I, 11, d; ii, r; II, i, n a; la, 

r; 16. p 
OD Digest: I, 2, i a; j, »; >> b, etc {15 

references) 
on Novelt: II, 3, g; 4, I 
Coniilia: I, s, h; 6, t; ij, m; 2), i 2; It, 
5, s; 6, c; 8, b; 30, d 
CatuIIus, Gaiui Vslerms. 

Poem 64, The Mariiage of Peleus: I, 2, g 
Cephslui, Joannei, b, at Ferrara, d. 1580. 
Pp. 14, 15, 17, iS, 19, s6, 117, 23S, 133, 
2J9, »40, 24J, 359 
Consilia: I, i, I; 4, a; 4, q; 5, h, eic. (64 
references) 
Cervottui, aee Accursiui 
Cbasianeut, {Bartholomaeua CasMnaeui), 
Frencb, b. near Autun, 14S0-1541. P. 
27 
Catalogui Gloriae Mundi: II, 10, a 
Coniueiudinei Burj^ndicae: I, 7, 1 
Clcero, Marcui Tullius. Pp. loj, 136, 137, 
ija, IJ3 
Letters: II, i, f 

Orationi: I, 23, q: II, i, p 3; 4, g 
CioSiui de Pisis, Antonius, i6tfa cent 

Coniilia (edit. 1583) : II, 8, z; 11, b J 

Clarus, Julius, b. at Alessandria in Lom- 

bardy, 1535-1575. Pp. 2j, 26, 17, jo, 

3*. 4J. S6. 57. «S. 87- '4J. "44, "J 

Libei Sententiarum Receptarum: I, i, t; 

S, I, etc. {26 leferences) 

Clement III, Pope, 11S7-1191. Pp. 135, 

Ija iji, IJ4 
Codex Gregorianus {rubric, de Maleficiis) : 

Codex Justinianui, direct references to: 
I. 7. I 3; 7, p 3; S, a a; ti, a, etc. (51 

Comanui, see Comensis 
Coroeniii (Raphael of Como), d. at Pidua, 
1427. Pp. 33, 54, 147, 167, 171, 30J 
on Codex: I, 8, d 3 
on Digest: I, i, h; S, c; 9, 0; )}. b, etc 

(i3 reference») 
Consilia: I, 27, x; II, 6, p 
Contardus, Caesar, of Genoa, d. 1585. Pp. 
155, 165, 189, 30], 305, 107, 208, 209 
on Codex (7. '♦, 5); n, 6. ' 
on Codex (7, 69) : I, 11, l; 11,8, h; 18, c; 
18, h, cic (iS refeiences) 
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Cornaeus, see Corneus 
Corneus, Petrus Philippus, of Perugia, 
1385-1462. Pp. 26, 28, 109, iio, 207, 237 
Consilia: I, 6, g; 7, e; 10, f, etc. (20 
refeiences) 
Costa, Jo. Bapt., Italian, about 1600. 
Tractatus de Facti Scientia et Ignorantia: 

n, 7, g; 7. t 
Cotta, Catellianus, i6th cent. P. 56 
Coyarruvias, Didacus, Bishop of Segovia, 

b. at Toledo, 15 12, d. at Madrid, 1577. 

Pp. 19, 29, 31, 59, etc. (named 31 

times) 
Quaestiones Practicae: I, 6, s; II, 7, x; 

8, i, etc (17 references) 
de Regulis Juris (reg. Peccatum): I, 23, 

r; II, 2, a; 3, g 
Variae Resolutiones: I» 5» 1; 5, p; 6, s; 7, 

X 2; II, I, a; 14, e 
Cowel, Joannes, Professor of Law at Cam- 

bridge, d. 1611. 
Institutiones Juris Anglicani: I, 14, x; 

21, m; 23, e 
Cravetta, Haymo, of Saviliano, d. at Turin, 

1569. Pp. 117, 121, 150, 151, etc 

(named 20 times) 
Consilia: I, 2, x; 4, n; 4, o, etc (57 ref- 

erences) 
Tractatus de Antiquitate: II, 7, u 
Crottus a Montferrato, Jo., taught at 

Bologna and Pisa. 
on Canon Law: I, 23, a 
on Digest: I, 22, a 2; II, 7, o 2 
Cujacius, Jacobus, b. at Toulouse, 1522, d. 

1590. Pp. 130, 166, 167, 168, 169, 203 
on Canon Law: II, i, a; 11, g; 11, q; 17, 

c 3 
on Codex: I, 24, a; II, 11, a; 16, 1; 18, a 
on Digest: I, 22, r; II, i, a; i, c 2; 8, m; 

19, a 
on Novels: I, 24, 1; 28, i; II, i, a; 16, p 3 
Observationes: I, 18, r; II, 11, f; 11, k; 

II, o; II, p; II, y; 13, y; 18, a 
Uncertain: I, 13, c 2 
Cuniga, Petrus de, Spaniard, contemporary 

of Gentili (spelled Zunica in the Epis- 

tola Dedicatoria). P. 80 
Cynus, or Cinus, b. at Pistoja, 1270, d. 

1336. Pp. 39, 84, 86, 203, 206 
on Codex: I, 9, k; 15, b; 20, n; 23, p; 

26, k; II, 10, x; 12, k; 16, z 

Damasus, of Bohemia (?), about 1200. 
Brocarda or Regulae Juris Canonici: I, 
14, c 2; 16, b 
Damhouder, Jodocus, Dutch, 1 507-1581. 
Enchiridion Rerum Criminalium: I, 22, 
b2 
DD., see Doctores 

Dedanus, Tiberius, of Udino, 1508-1581. 
Pp. 21, 25, 27, 30, 31, 32, 127, etc 
(named 59 times) 
on Canon Law: II, 6, g 
on Codex: II, 9, s 
on Digest: I, i, t; II, 3, f ; 30, i 



on Institutes: II, 30, k; 30, o 

Apolo^ia pro Juris Prudentibus: II, 31, b 

Consilia: 1, i, i; 4, f ; 4, n; 7, x, etc (87 

references) 
Subscript to Consilia of Mantua: I, 30, 

g2 
an unknown title: I, 5, 1; 5, m; 5, p; 6, 

b; 6, a 2; 8, z; 10, a; 16, p; 18, u; 

20, q; 32, i; 23, o; 27, 2; II, 3, q; 4, o; 

5, b; 5..c; 5, 1 

Decius, Philippus, of Milan, 1454-153 5. 

Pp. 37, 29, 43, 70, 155, 156, etc (named 

34 times) 
on Canon Law: I, 11, i; 11, k; II, 1,8; i, 

g 2, etc (14 references) 
on Codex: I, 21, b; II, 36, b; 38, a; 28, 

p; 30, 8 

on Digest: I, 3, o; 5, k; 9, t; 9, b 3; 11, 
d; II, s; 20, e 3; 28, b; II, 18, f 3; 
30, 8 
Consilia: I, 7» g; 8, y; 9, a, etc (33 ref- 
erences) 
Deuteronomy (ch. 21 ad init.) : I, 14, t 
Digest, direct references to: I, i, a; i, b; 

I, I; I, n, etc (141 references) 
Dio, i.e., Cassius Dio, q. v. 
Doctores, i.e., authorities in general. 
on Canon Law: I, 20, m 2 
on Codex: i, 20, a 3; 18, u; II, 15, t; 18, 

n 3 
on Digest: I, 11, n; 30, b 3; 35, 1; II, 39, 

«; 3«t f 
on Novels: II, 15, t 

Uncertain: I, 18, n 

Donellus, Hugo, French, b. at Chalons, 

1 527-1 591. Pp. 167, 16^ 

Commentarii de Jure Civili (preface) : 

I, 31, t 

Duarenus, Franciscus, b. at Saint-Brieu in 

Brittany, d. 1559. Pp. 54, 72, 167, 169 

Commentaries on Civil Law: I, 13, e; 17, 

d; 24, a (?); II, 11, k; 11, x; 12, a 3 

Dynus, or Dinus, of Mugello, near Flor- 

ence, d. 1303. Pp. 166, 168 

de Regulis Juris in Sexto ( ?) : I, 9, g 3 

Eugenius, Marcus Antonius, Italian of Pe* 
ru^ia. Pp. 206, 207 
Consilia (edit 1588): I, 19, b; 27, k; II, 

6, f; 18, d; 18, q; 18, r; 18, u; 18, d 3 
Everhardus, Nicolaus, of Middelburg in 

Zeeland, 1462-1532. 
Loci Argumentorum Legales: I, 6, c; 9, 

b; II, 6, n; 11, d 
Uncertain: I, 23, p 
Exea, Andreas ab. 
on Canon Law: I, 20, h; 36, c 

Faber, Petrus, of Toulouse, d. 1600. Pp. 
244, 245 (?) 
Semestria: I, 12, i; 21, r; II, 11, k 2 
Facius, Bartholomaeus, Italian, d. 1467. 
de Rebus Gestis ab Alphonso Primo Nea- 
politanorum Rege: I, 27, e 
Fed. de Sen., see Senis, Federicus de 
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Felynui, or Felinut, Sandeus, b. at Feliaa, 
1444. d- a< Lucca, 150J. Pp. 4, »1, *?, 
84, 91, etc. (naincd za timei) 
OD Canon Liw: I, i, p; 5, n; 5, q; t, d, 

etc. {35 referencei) 
Consilia: I, 7, f 1; 14, d 
Ferrariis, Joaa. Peirus de, Profeiaor at 
Pavia from (389. P. 244 
Uocertain title: II, 30, ni 
Ferretiuj. Aemiliui, Italian, 1489-1553 (7). 
I, u; 9, a; 10, e; 11, d j 
imarian, 2nd ceot.: I, 31, 
Pcbo, of Bologna, d. 1441. 

I, I; 7, o >: n, 4, «; 7. 

iS, d; 2S, q 
'. ai9 

, of S. Sevenno, ittb cent. 
j Rob. Marantae LumeD 

\ccursius, Francl«cus 

}us, of Perugia, :(tb cent 



3, b; 6, r; S, a z, etc (i 

«, b[ 14, u; 19, c, etc. (t; 

p; 3J, n 

u. (?), I 
Communei 

n, 7. K 

:a9, b. at Cologne, 1535. 

Iniedionibui, live Arrestis 

t, e 2 

:I, S, d2; 14, t; II, 1, b a, 

ica et ProKiiptis: 1, 5, i; 

■ician, b. about 131 A.D. 

?) : I, 21, d 

, of Ponugal, i6-i7tb cent. 

;, fi,. 9 

iilanicae: I, l, g 

M>)"l',9, i"; iHb 



de Libris Jurii Canonici: II, i, e 3 
de Libris Juris Civilii: II, tt, m 
Disputatio Maccabaeorum: 1, 1, d 2 ; 14, r 
de Nuptii»: I, S, d; 9, f 1; 9, h 2, etc. (9 

references) 
LectioDC* Virgilianae: I, 7, q 3; 10, d 
GeDtili^ Sclpio, 1563-1616, (brotber of Al- 

bericua Gentilii). P. laS 
Comroentariui in Apuleii Apologiam: 

de Donationibui inter Virum et Uxorem: 

I, >i, c 
Oralionea ( ?) : I, 15, 1 
Paierga ad Pandeclas: I, 30, d 
Georgiui, i.e., Jo. Ant. a St. Georgio, of 
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Canon Lan: II, 7, p 
Giachariui, Hierooyraut (?), 
Addilions 10 the SenteDtiae of Juliui 
Clarui: I, 19, o 
Gigaa, Hier., of Foswmbione, Ital;, i£ih 

cent. P. 17 
Gloasators. 
on Cbdod Law; I, ifi, b; 19, e; at, 1; II, 

I, 1; 5, c; II, h; iS, m 2; 31, f a 

on Codei: I, 1, q; 6, m; 17, m; 17, p; 

II, 16, h; )6, z; jo, u 

OD Digeit: I, I, o; 6, k; 11, d; 12, I; II, 
4, c; II, b j; 12, u; i3, y; tS, m 3; 
31, f 3; 31, q 
on a Concilium of Decianui: II, iS, a 
Gothofrettui, Dionyiius, b. at Parii, tS49, d. 
1613. 
on Digcit: II, jt, m 3 
Gozzadinui, Bartbolomaeui (?}, d. 1463. 

P. iSi 
Giamraaiicua, Thom., Neapolitan of i6th 



Coniilia: II, 7, g 
Giegory IX, Pope, 1327-1141. P. 167 
GribalduB, Matthaeus, of Padua, d. about 
1565. 
de Ratione Studendi: I, i, 1 
Guicciardinui, Franciscui, HiatoriaD, b. at 
Florence, 1482. 
Hiiiory of Italy: I, 23, p 2; 13, i a 

Hadrian, Emperoi, ^tf-ijS. P, 130 
Hannibal, Jo. ( ?) 

on Digest: I, 13, a 2 
HarmeDopulua, Coniiantinui, a Grceb of 
Conianiinople, d. 1380. Pp. 130, 131 

Uocertain title: II, i, d 2; 1, I 2; 4, f; 

Hartmannus of Eppingen, Hart, d. 1547. 
Pp. 141, 141 
Obseivationes Practicae: II, 3, h; 4, a 
Hondedeui, Joanne) ViDcentius, Italian, d. 
160J. P. 177 
Consilia: I, iS, a; II, S, e 2; 11, 1; ij, f 
Horace. P. 6 
Odea: I, 3, g 
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Hostiensis, i.e., Henricus de Segusio, Bishop 

of Ostia, d. at Lyons, 1271. Pp. 91, 

118, 133, 136, 137, 141, 157, 160, 167 

on Canon Law: I, 10, d; II, i, s; i, m 2; 

3, a; 4» I; 8. t; 9. k; «o. «»; ". *»; 

Hotomannus, Franciscus, b. at Paris, 1529. 
Pp. 16, 109 
on Institutes: II, 19, a; 19, 1 
Antitribonianus: I, 21, o 
Observationes : I, 4, I 
Quaestiones Illustres: I, 23, d 2; 28, a; 

11, 10, k 

Hugo de Vercellis, a Glossator, d. 1212 

(?). P. 136 
Hugolinus (?), a Glossator. P. 17 

Ignatius, Saint, Bishop of Antioch, ist and 

2nd cent. P. 261 
Imola, Joannes ab, d. at Bologna, 1436. 
Pp. 24, 73, 85, 86, 173, 175, 178, 179, 
i8ij 200, 203, 236, 247 
on Digest: i, 2, y; 2, d 2; 3, b, etc. (20 

references) 
Consilia: I, 6, u; 8, h; 13, h 2; II, 6, g; 

12, u; 12, g 2; 17, k 2; 17, I 2 
Innocentius IV (?), Pope, d. 1254. Pp. 29, 

91, 157, 160, 169, 180 
on Canon Law: I, 26, k; II, 8, t; 9, k; 
12, X 
Institutes, direct references to: I, 12, d; 12, 
g; 20, d; 23, u; 26, d; II, 19, a; 19, i 
Isocrates, the Attic Orator. 
Oratio de Pace: II, 22 

Jac. de Bel., see Belviso 
Jac. de Zoc., see Zocchis 
Jason Maynus, Italian, b. at Pesaro, 1435- 
1519. Pp. 7, i8, 21, 25, 27, 29, etc 
(named 36 times) 
on Codex: I, 2, f 2; 6, e; 8, 1; 8, y, etc 

(26 references) 
on Digest: I, i, d; i, n; 2, o, etc. (60 ref- 
^ erences) 

on Novels: I, 21, u; II, 16, r 
Consilia: II, 12, c 2; 29, f; 31, a 3 
Uncertain: II, 16, 1 2 
Jo. A. (An.), see Andreae, Joannes 
Johannes de Anania, see Anania 
Jo. Ant. a S. Geor., see Georgius 
Jo. Fra. de Pon., see Pontc 
Jo. Hann., see Hannibal 
Johannes de Monte-Sperello, see Monte- 

Sperello 
Joh. Petr. Ferr., see Ferrariis 
Jo. R. ( ?) 

on Canon Law: I, 14, a 2 
Justinian, Emperor, d. 565. P. 98 
Juvenal, the Satirist P. 79 

Kirchnerus, Hermannus, Professor at Mar- 
burg, d. 1620. 
Legatus, eiusque Jura, Dignitas, et Offi- 
cium: I, 18, h; 18, r 



Labeo, Antistius, a famous teacher of law 

in the time of Augustus. P. 50 
Laderchius, Jo. Bapt P. 167 
Consilia (edit 1600): I, 13, a 2; 18, f; 

II. II. I 
Lanarius, Jo. Ant 

Consilia (edit 1598) : II, 11, b a 

Lancellottus, Rob., Professor at Perugia, d. 

1585. 
de Attentatis et Innovatis: II, 16, s; 16, 
x; 16, s 2 
Laurentius, see Calcaneus 
Leomin. (?). Perh. for Engelbertus Leo- 
ninus, Dutch jurist, d. 1598 
Consilia: I, 6, c 
Lips. (?). Perh. for Justus Lipsius, 1547- 
1606. 
Miscellaneous Letters (?): I, 18, s 
Livy. P. 61 

History: I, 8, n; 9, e; 14, b 
Lucas de Penna, Italian, i^th cent P. 118 

on Codex: I, 26, a 
Luke, Gospel of: II, 31, e 4; 31, f 4 

Mand. ad Rom. ( ?) : I, 7, c 2 ; II, 7, c 2 
Mangrelia, lo. Petr., of Naples, i6th cent ( ?) 

Additions to Bartolus: I, 18, t 
Manilius, the Astrologer, ist cent 

Astronomica: II, 7, r 
Mantua, Marcus Benavidius de, of Padua, 
d. 1582. Pp. 27, 102 
on Codex: I, 6, n; 22, h 
Consilia: I, 20, g 3; 20, d 3 
Dialogi: I, 18, c; 18, o; II, 10. c 
Maranta, Robertus, taught at Saierno about 
1520. Pp. 149, 193 
on Digest: II, 7, h; 7, k 
Uncertain: II, 15, f; 16, n; 16, e a; 16, 
h 2 ; 28, d 
Marcus, Franciscus (?), Assessor of the 
Parliament of Grenoble, i6th cent 
Decisiones: I, 7, u 2 (?) 
Marianus, see Socinus, Marianus (pater) 
Marsiliis, Hippolytus de, of Bologna, i6th 
cent 
on Digest: I, 6, q 
Martial. P. 230 

Martinus (?), a Glossator. P. 17 
Mascardus, Jos., i6th cent 

Conclusiones de Probationibus: II, 3, d 
Medices, Sebast., of Florence, i6th cent 
de Adquirenda, Conservanda, et Amit- 

tenda Possessione: II, 10, h 
de Casibus Fortuitis: II, 6, g; 7, f 
Menochius, Jacobus, of Padua, 1532-1607. 
Pp. 28, 29, 48, 49, 53, etc (named 65 
times) 
Addition to Jason on Codex: I, 12, q 
de Arbitrariis Judicum Quaestionibus ac 
Causis: I, i, d ; i, I ; 15, f, etc (40 refs.) 
Consilia: I, i, q; i, r; 2, f 2; 4, o, etc 

(103 references) 
de Praesumptionibus, Conjecturis, Signis, 
et Indiciis: I, 12, r; 12, s; 16, c, etc 
(33 references) 
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Menochiui (continued). 

de AdipiKcnda et Retinenda Posiessione 

(?):I, 7, c»; II, 8, r; 8, x, etc (jj 

reftrences) 
de Recuperandi Poasesaione {?): II, ■?, 

k; 17, e i, etc (9 referencei) 
Uncertain; I, s, f 
Molina, Ludovicus, Spaniard, 1535-itea 

Pp. 8, 9, is. «9 
de Justiiia ei Jure: I, >, u; ), g; 4, b; 

20, g 3 
olinaeus, Carolu* (Charlei Dumoulin), 

of Paria, isoo-istf. Pp. 56, 57, zoS 
Annotationet in Consilia Alexandri Tar- 

tigni: I, ij, t 
Annotatione* ia PhiEippi Decii CoDsilia: 

II, 30. q 
Tractatus Commerciorura, Contractuum, 

Usuarum, et Monetarum: II, 14, g 
onte-Spereilo, Joannei Petrucii de, of 

Perugia, 1390-1464. P. i£ 
ynsingerus, Joachim, of Frundeck, 1514- 

15SB. Pp. iS, 19, 137, 12B, aoo 
Consilia: I, i, 1; 7, t; 7, z 2; II, j, r 
Observaiionei: I, 4, q; 5, d; 7, h; II, t, 

p; 3- li; Si h; 17. p » 
Responia Juris: II, t, p 

atia, Marc. Adl, Italian, i£th cent. Pp. 

jfi, ija 
Consilia: I, iS, d; II, 6, g; 7, n s; 9, b 
Addiiioni lo Consiiia of Alexander Tar- 

tagnus: I, ij, q 
ivarrus ab Azpilcueta, Martin, b. in Na- 

varra, d. at Rome, 1597. Pp. 88, 89, 

90, ijz, 354, ass. »** 
on Canon Lavr: I, 7, z 
Consilia in Decretales: I, i), x; iG, d; 

20, f 1; 30, g 3; 30, i 1; I), m z; II, 

7. P » 
Consilia: I, ], g; i(, e; zo, i; 10, e 3; 

II, ji, e 3; ji, i 3; ji, r 3 
gusantiui, Aot., ijth cent. 
de Pignoribus et Hypoihecis: I, 3, g; II, 

Mui a Sancto Geminiano, ts-i<ith cent. 

P. iji 
de Testibus: I, 14, k; II, i, k 3; i, r 1 
evizanus, Jo., Italian of Asti, d. 1540- 

P. 108 
evo, Alexander de, Ilalian, 1419-1486. 
Additions to Panormitanui on Canon 

Law: I, zo, p 1 
sniui, Tobiai, Profeiior at Perugia, d. 

1570. Pp. 38, 6i, 140 
Coniilia: I, i, q; 7, q; 7, i 3, etc. (it 

referencei) 
Dvellae Juitiniani, direct references to: 

I, 10, d; 33, t; 33, u; II, i, a 

ddui, Sfoniai, of Perugia, d. 1610. Pp. 

38, 39, Ijl, 3j8 
Consilia: I, i, q; 7, A; 7, k; 7, n; 7, o; 

7, p; 7, k 3; ij, c; 33, b; II, 39, b 
de Reitiiulione in Integrum: I, 13, I; 

II, ', Kl 7> h, etc. (13 referencei) 



Odofredus, petb. tbe Glossator, of Bologna, 

d. 1165. Pp. 137, 3j7, Z38, 243 
Ofiliui, A., a celebrated lawyer and a 

friend of Cicero. P. jo 
Oldradui de Ponce, Italian, d. at Avignon, 
I3JJ. Pp. 31, 19, 96, 160, 101, 335, »4J. 
347 
Consilia: I, 7, h 3; 8, h; 16, d; 17, s; 31, 
f; 21, z; II, 8, f; 9, I 
Oradinus, of Perugia, i6[h cent 
Consilia; II, ij, g 

Facianui, Fulviui, i^th cent. 

de Probationibui ; II, 6, i 
Paoormitanui, i.e., Nicolaus de Tudeichis, 
Italian, d. 1445. Pp. 29, 67, 118, 138, 
eic. (named 24 times) 
on Canon Law: I, i, I; S, o; 8, g 3; 9, i 

2, etc. (j8 referencei) 
Consilia: I, 7. bz; 15, h; 21, g; II, i, u; 
8, a; 10, C2; 11, i; ij. r 
Panviniui, Onuphriui, Iialian, IJ39-IJ68. 

de Imperio Romano' (?) ; I, zo, f 
Parisiui, Petr. Paul., of Naples, 1473-1 545. 
Pp. 29, 170, 339 
Addit'}ns to Bartolui on Codex: II, 7, 1; 

7, X 
Consilia: I, t6, k; 3t, p; sj, b, elc (11 

references) 
Paichalius, Carolut. Ilaiian, 1547-1625. 
de Legacii: I, 18, k; 18, m; II, 35, b; 

Paului de CaMro, i.e., Cailreniis, q. v. 
Penneniis, i.c., Lucas de Penna, q. v. 
Peregrinui, Marc. Ant., Iialian, b, ijjo. 

Coniilia; I, 31, y; 33, g; 11, 10, m 
Peruiinui ( ?). P. 177 
Picu* Mirandulanui, Johannii, 1463-1494, 

P. lOI 

Placentinui, old Glosiator, b. at Montpel- 

lier. lived at closc of iith cent, P. 343 

Platea, jo. de, of Bologna, lived about 1404. 

on Inititutet; I, 3, g 
Piautus. P. 6. 

Rudeni: I, 3, g 
Pliny, tbe Younger. Pp. 30, jj 

Letters: I, 9, I 
Plularch. P. 63 

Apopblhegmi; I, 14, I 
Lives; I, t, f; 14, h 
Pomaiius (?). P. I03 

Additions to Bartolus on Codex: I, 33, b 
Ponte, Jo. Franc. de, of Naplei, d. 1616 

Consilia; II, ij, a; ij, k 
Porlius (Porciui), Joan. Chriitoph., of 
Pavia, fl. 1434 
on Initiiutei: I, 23, m 
Portius, Jac Phil. 

Concluiionum el Communiuro Opinionuro 
Lib. V. (edit. Ven. IJ67}: 1, 4, q; 8, 
d 3; II, 5, n; 5, o; 5, q 
Proverbi, tbe Book of, (13, 38) : I, 31, b 3 
Purpuralus, Joan. Franc, fl. at Venice, 
IJ79. Pp- i<3, i^. 18» 
Coniilia: 1, 33, g; II, 1, d; 7, a; 7, g, 
etc. (17 referencei) 
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Ravennensis, perh. for Petrus de Ravenna» 

d. after 1502. P. x66 
Rebuffus, Petrus, French, 1487-1557. P. 194 
on Digest: I, i, i; 17, g; 19, k 
de Supplicationibus: II, x6, t; 16, d 2; 

x6, i 2; x6, k 2; x6, x 2 
Uncertain: II, 16, £2; x6, o 2 
Remigius (?). Pp. 26, 27 

de Immunitate Ecclesiarum: I, 7, a 
Responsa (a Concilio Caesaris, a Concilio 
Ticinensium, a Concilio Patavinorum, 
a Concilio Bononiensium) : II, x8, o 
Ripa, Jo. Franc, Italian, d. at Pavia, 1534. 
Pp. 6, 7, XX, 12, 84, X36, 257, 258 
on Canon Law: I, x, q; 27, y ( ?) ; II, 17» 

a 3 (?) 
on Codex: II, 6, n 
on Digest: I, 2, m; 2, n; 2, y; 3, a, etc 

(x5 references) 
Tractatus de Peste: I, 19, g; 20, r 
de Privilepiis Contractuum: II, 31, b 3 
de Remediis ad Conservandam Liberta- 

tem: II, 6, I 
Roffredus Epiphanii, of Beneventum, d. 

after 1243. P» '37 
Rolandus Placiola (?), c 1300. P. 29 
Consilia: II, 8, r; 9, c; 9, f ; 9, k; 9, m; 

9, q; XX, c 2; XX, o 3; X3, g; 13, k 
Uncertain: I, 7, d 2; 8, I; II, 31, k; 3X, I 
Romanus, Ludovicus, b. at Spoleto, X409, d. 

at Basel, 1439. Pp. x8, 27, 32, 56, 59, 

X29, X52, 179, x8x, X89, 190, 203 
on Codex: I, 7, n; II, 14, h 
on Digest: I, 13, a; X3, q 2; X4, q; 2X, u; 

11, I, a; x6, g; 19, q; 25, I; 31, g 
Consilia: I, 24, m; II, x, a; 7, h; 7, m 2; 

XI, q 2; 12, h; 12, e 2; 13, f 
Rosatus, see Albericus Rosatus 
Rota Avenionensis, i.e., the court at 

Avignon. P. 4 
Rota Genuensis, i.e., the court at Genoa. 
Pp. 4, 181 
I, I, r; IX, d; 11, o; 23, x; 23, n 2; II, 
I, t; 5, f; 7, g; 10, a; 10, b; xo, c; 
13» c; 17, d 
Uncertain: II, 11, s 
Rota Neapolitana, i.e., the court at Naples. 

Pp. 23, 187; II, 15, r 
Roya, Joannes a. 

Singularia in Favorem Fidei: I, 7, a 3 
Ruggerius, Bonifacius, of Padua, d. 1591. 

Consilia: II, 8, x; 9, k 
Ruinus, Carolus, of Lombardy, 1456-1530. 
Pp. II, 56, 70, 175, 181, 186 
Consilia: I, 2, d 2; 2, h 2; 4, q; 6, n, 
etc. (29 references) 

Sallust. P. 72 

Catilina: I, 17, h 
Salycetus, i.e., Bartholomaeus de Saliceto, 
of Bologna, d. 1412. Pp. 6, 7, 8, 11, 

12, 30, etc. (named 28 times) 

on Codex: I 2, h; 2, q; 2, g 2; 3, k, etc. 

(21 refercnces) 
on Digest: I, 14, u; II, 11, c 3; 19, k 
on Novels: II, 3, g; 4, a; 4, I 



Sanchez, Thomas, of Cordova, 1551-1610. 

de Sacramento Matrimonii: II, 31, c 4; 

31» d 4 

Scaevola, Quintus Mucius, d. 82 B.C., (ear- 

liest jurist quoted in Digest). P. 129 

Schardius (?), Simon, 1535-1573. 

Idea Consiliarii (?) : I, 5, m 
Scholium to Persius (VI, 77) : I, 24, h 
Schurpfius, Hier., b. in Switzerland, 1480- 

«554- 
Consilia: I, 4, n; 14, a; 14, t; II, 5, m; 

II, c 

Scotus Fridericus, Italian, latter half i6th 
ccnt. P. 56 
Responsa: I, 13, r; 27, d; II, 6, o; 9, r; 

11, s 

Senis, Federicus de (Federicus Petruccius), 
of Siena, i^th cent 
Consilia: I, 6, z 
Simmachus (?). P. 166 
Socinus, Bartholomaeus (son of Marianus 
Senior), b. in Sienna, 143 6- 1507. Pp. 
6, II, 20, 26, 27, 29, 41, 42, 43, 56, 
176, 181, 201, 207, 240, 242, 247 
on Digest: I, i, n; 2, b; 2, d 2; 2, g 2; 5, 
r; 7, c; 7, d; 9, o; 9, a 2; II, 11, h 3; 
17, r 2; 17, g 3; 18, s; 25 i; 31, c 
Socinus, Marianus (father of Bartholo- 
maeus Socinus) b. at Sienna, 1401- 
1467. P. 27 
on Canon Law: I, 13, s 2; II, 3, g; 4, m; 

17, u 2 
Consilia: I, 18, I 
Socinus Junior, Marianus (nephew of Bar- 
tholomaeus Socinus),b. at Sienna, 1482- 
X556. Pp. II, 51, 52, 168, 198 
on Digest: I, i, m; 2, r; 2, k 2; 5, r; 

12, e; 12, i; 12, I; II, 10, o; 11, n; 
17». u; 17, y; 19, d; 19, s; 24, c 

de Citationibus: II, 12, g 
Sol. ma. (?) 

on Codex: II, 11, e 3 
Sotus, i.e., Dominicus de Soto, Spaniard, 
1494-1560. P. 49 
de Justitia et Jure: I, 11, I; 14, t; 23, r 
Speculator, i.e., Wilhelmus Durands, 
French, b. in Languedoc, 1237-1296. 
Pp. 28, 139, 189, 200, 242 
of Uncertain Title: I, 24, k; II, i, g 2; 
», 8 2; 3, k; 4» c; 8, c 2; 17, n 2; 30, e 
Straccha, Beneventus, of Ancona, fl. 1550. 
Pp. 88, 102, 162 
de Decoctoribus et Conturbatoribus: I, 

4, q 
de Mercatura: I, 6, a; 13, u 2; 20, d 2; 

20, e 2; 20, o 2; II, 7, q; 8, m; 10, a 
de Navibus: I, 2, i; 22, h 
Uncertain: I, 4, g; 19, r; 27, o; II, ix, i 2 

I, 26, o; II, II, e 3 

II, 10, d; 10, e 

Suarez a Ribera, Emanuel, of Portugal, 

i6th cent. P. 72 (?) 
Thesaurus Receptarum Sententiarum: I, 

6, q; II, II, o 3 
Suarezius, Gonzalus, i.e., Suarez du Paz. 

P. 27 
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Praxii EccIe*iB3tici et Secularis: I, 7, i 

(edit. Satmtnt 15SJ) 

Suarezius, Rodcricus, Spanish, fl. 1494. Pp. 

86, 8^, 90 

"* 'ono et Consilia (incorporaled in 

c Mercatura of BeiL Straccha) : 



1: I, 8, d 
: I, *«, p 

Rob., to ivhoiD ch. 17 of bk. I ii 
i*ed. P. 319 

FrandKus, Itatian, a juriit of 
i*t half of r^th cent. P. jj 
is, Andreas, FreDcli, d. 1558. Pp. 
Si 

io in Rebu* Eiiguis Fcreodo: I, 
s; II, i<, q 

r slioi Bclia aliii non praejudi- 
11, >i. i 

lue Retraclu, municipali el con- 
nali: II, 7, c; 13, t; 16, i) 
, perh. Hieronyinus, Italiaa, d. 
P. 140 

ilia of Dedanui: I, ij, h 
le Emperor. P. 39 
Testa, C, lai ceot, B.C. P. 15, 



it on ihe Go*pel of Luke: II, ]i, 

s., Cicero, q. v. 

Fabiui, of Perugia, itih cent. 
:II, i,a;7, b; ;, c; 7.8 



(?)■ P-I9 

i.e., Ferdinand Vasquez Men- 

of Spain, d. ij6ti. P. 174 



Controver*iae : II, 11, c; 11, r; 11, k j 

Quaestionet Juris Illuslres: I, at, s; aj, c 

Viliagut, Alphonsus, of Naples, latler half 

lith ceni. 

Deciaiones (edit. Ven. 1601 S.): II, 18, 

Villapaudus, perh. Didacus Villalpando, 
Spanish, tjth ceni. P. 14S 

Unceriain litle: II, 7, f 
Virgil. P. loj 

Aeoeid: I, 4, b; 31, p 
Vischius, Jobannes, (Jo. de Vischis). P. 37 
Vivius, Franciscut, of Naples, laie t6ih 

cent. P. 134 

Coininune* Opioiones: I, 4, q; ij, ;; II, 
t, a; i, t »; s, f ; »J. i 

Wesenbecius (?),' Matihaeu*. b. at Ant- 
werp, 1531. 
perh. Comment on Inttitutes (t, 3, 8): 
II, 11, si 

Wutmser, Bernhard, German, d. before 

IJTO. 

Obiervaiiones Practicae: I, j, i 



Zabareltis, Franciicus de, b. at Padua about 

'340. Pp. 91, 170 

OD Canon Lan: I, 14, a s; 16, d; iti, e 

Zasius, Udalricut, Germaii, 1461-1531. 

Pp. 170, 173 

on Digesi: I, i, i; II, 13, d (Dig. 13, 6, 

jg); ij, i (Dig. 43, I, «j) 
OD Instiluie* ( ?) : II, 31, b ] (lost. 4, 6, 

3S) 

Intellectus Legum Singulares: II, 11, g 3 
Zeno, Emperor, d. 491. Pp. 66, 67, 106 
Zocchis, JacobuB de, of Ferrara, laught at 
Padua from 1440 to 1461. 

OD Canon Lan: I, ij, f 
Zucchardu^ Ubertus, i6th cent, P. 179 

Consilia: II, 6, i; 9, d; to, p; 10, h 2; 



. K 3; 



:, f 1 



ZiiBiga, Pedro de, «ee Cuniga 



THE CLASSICS OF INTERNATIONAL LAW 

This seriet, which includes the classic works connected with the history and develop* 
ment of internation&l law, was undertaken by the Carnegie Institution of Washington 
'in 1906, at the suggestion of Mr. James Brown Scott, then Solicitor for the Department 
of State, under whose supervision as General Editor the series has since been published. 
On January i, 1917» the project was transferred to the Carnegie Endowment for Inter- 
national Peace and the publication of the series is being continued by the Endowmenf s 
Division of International Law, of which the General Editor of the Classics is the 
Director. 

The republication of these classics has been undertaken principally on account of 
the difficulty of procuring the texts in convenient form for scientific study. The tezt of 
each author is reproduced photographically, so as to lay the source before the reader 
without the mistakes which creep into a newly printed text An introduction is prefixed 
to each work, giving the necessary biographical details concerning its author and stating 
the importance of the text and its place in international law. Tables of errata in the 
original are added when necessary, and notes to ciear up doubts and ambiguities or to 
correct mistakes in the text are supplied. £ach of the Classics is specially edited by an 
expert in international law and is accompanied by an English version made expressly 
for the series hy a competent translator. 

The followmg works have appeared and are now on sale. The price is indicated 
for each work. They can be obtamed by remittance to the publishers, either the Claren- 
don Press, Oxford, England, or the Oxford University Press, American Branch, 35 West 
32d Street, New Yorl^ N. Y., who are the regular selling agents for the Clarendon 
Press in this country. 

Ayala, Balthaxar: De Jure et Offidis Bellicis et Disciplina Militari. Edited by John 
Westlake. z vols. 1913. Price, $7.00. [No. 2 of the series.] 

Vol I. A Photographic Reproduction of the Edition of 1582, with portrait of Ayala, 
Introduction by John Westlake, etc xxvii-f~226 p. 

Vol. II. A Translation of the Text, by John Pawley Bate. xii-j-^so p. 

Gentili, Alberico: Hispanicae Advocationis Libri Duo. a vols. 192Z. [Na 9 of the 
series.] 

Vol. I. A Photographic Reproduction of the Edition of x66z, with an Introduction by 
Frank Frost Abbott and a List of Errata. 

Vol. II. A Translation of the Text, by Frank Frost Abbott, with an Index of Authors 
prepared by Arthur Williams. 

Legnano, Giovanni da: De Bello, De Repraesaliis et De Duello. Edited by Sir T. 
Erskine HoIIand. z vol. Z9Z7. xxxiii-f-458 p. Price, 428. 6d. in Great Britain; 
$z3.oo in the United States. [No. 8 of the series.] 

z. CoIIotype of the Bologna Manuscript of circa Z390, with Extended and Revised Text 
of Same, Introduction, List of Authorities Cited, etc, by Sir T. Erskine HoIIand, 
together with Photograph of Legnano*s Tomb. 

2. A Translation of the Text, by J. L. Brierly. 

3. A Photographic Reproduction of the First Edition (Z477). 

Rachel, Saznuel: De Jure Naturae et Gentium Dissertationes. Edited by Ludwig von 
Bar. 2 vols. Z9Z6. Price, $4.00. [No. 5 of the series.] 

Vol. I. A Photographic Reproduction of the Edition of Z676, with portrait of Rachel, 
Introduction by Ludwig von Bar, and List of Errata. z6a4~x-|-335 P* 

Vol. II. A Translation of the Text, by John Pawley Bate, with Index of Authors 
cited. z6a4-iv + 233 p. 

Textor, Johann Wolf^ang: Synopsis Juris Gentium. Edited by Ludwig von Bar. 
2 vols. Z9z6. Price, $4.00. [No. 6 of the series.] 

Vol. I. A Photographic Reproduction of the First Edition (z68o), with portrait of 
Textor, Introduction by Ludwig von Bar, and List of Errata. 28a -|- vi -h 148 -h 
z68 p. 

Vol. II. A Translation of the Text, by John Pawley Bate, with Index of Authors 
Cited. 26a + v + 349 p. 



Vattet, £. de: Le Droit dei Gnii. 3 voli. 1916. Pric«, $Sm>. [No. 4 of tbe leriei.] 
Vol. I. A Photographic Repioduction of Booki I ind II of the Fiiit Edition (1758), 

with portrait of Vattel aod Introduction by Alben de Lapr>det1e. lix + S4> p< 
Vol. II. A Pbotographic ReproductioD of Booki III aud IV of the Fiiit Edition (175!). 

«iv + 378 p. 
Vol. III. A Tranilatioi) of the Test, by ChirlM G. Fenwick, with tranilation (by 

G. D. Gregor;) of latroduction by Alben de Lapiadelle. Lcxxviii -|- 398 p. 

Victoria, Franciscna de: Selectionea: De lodii and Dc lure Belli. Edited by Emeit 
Nyi. I vol. 1917. 500 p. Price, $3.00. [No. 7 of the terie*.] 
I. lotroductioD by Ernett Nyt, iDd TiaDilaiiaa of Same, by Joho Pawley Bate. 
lion of ihe Texi, by John Pawley Bate. 

;it, with Prefalory Remirkt, Litt of Eirata, «nd lodex of Authort Ciled, 
11 F. Wright. 
■phic Repioduction of Simon'! Editioo (1696). 

rd: Juiit el Judicii Fecialit, uve, Juiit intei Geotet, et Quieitionum dc 
iplicaiio. Edited by Sir T. Ertkine HollBDd. a voli. 1911- Piice, S4.0O' 

the leriei.] 
oiographic Reproduction ot the Firtt Edition (itis»), with Introductlon, 
rrati, and Table of Autbort, by Sic T. Erikine Holliad, togethec wilb 
f Zouche. xvi -|- XH P- 
caatlatioo of the Text, by J. L. Brierly. xvii+ 1S6 p. 

(/» Prett) 

Coroellns van: De Dominio Marii. 1 vol. [No. 11 of the Kiiei.] 

n by Jimet Brown Scott. 

tion of tfae Tezt, by Ralph Vii> Deman Magoffin. 

iphic RepTOduction of the Edition of 1744- 

co: De Legationibut Libri Tcet. [No. 11 of the teriet.] 

m by Erneit Nya. 

tion of the Text, by Goidon J. Laing. 

aphic Reproduction of the Edition of 1594. 

: De Jure Belli ac Pacii. [No. j of the teiiea.] 

tion of ihe Teii, hy Francii W. Keltey, with the aiiiitBnce of Henry A, 

nd Arthui E. Boak. 

ipbic Reproduction of ihe Edition of 1646. 

lael von: De Offido Hominit et Civii Juxta Legem Naturalem Libci Duo. 

t the tciiet.] 

in by Jamet Biowa Scott 

tioD of the Texi, by Frank Gacdner Mooce. 

raphic Repraduction of ihe Edilion of t6Sa. 

in von: Jua Gentium Methodo Sdenlifica Pertcactaium. 

n by Otfried Nippold, and Tranilation of Same by Franrii J. Hemeli. 

tion of the Text, by Joieph H. Dcake. 

iphic Reproduction of the Editioo of 1764. 
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